International Insolvency
& Restructuring Report
2018/19

capital
markets
intelligence

Insolvency cover 2018.indd 1

01/06/2018 11:05:41

Recent developments: Insolvency and
restructuring in Singapore
by Patrick ANG Peng Koon and LIM Wee Teck Darren, Rajah & Tann Singapore LLP
The year 2017 was a tough year for the financial markets, in particular for the oil and gas
industry. As indispensable commodities, the poor performance of the oil and gas markets
ripples and impacts other industries such as the off shore and marine industry. The high
degree of inter-dependency between stakeholders in the oil and gas industry exacerbates the
domino effect, leading to related insolvencies throughout the globe.

Prominent entities which have bore the brunt
of the ailing oil and gas industry include
Swiber Holdings which filed for judicial
management (with operations in India and
Mexico), Nam Cheong Group Bhd (which had
operations in Singapore and Malaysia) which
filed an application for a moratorium pending
restructuring of its debts,1 oilfield service
provider Ezra Holdings Ltd which had sought
to restructure its debt through Chapter 11
Bankruptcy proceedings in the United States
supported by creditor proceedings in Singapore,2
and commodity trader Noble Group which was
forced to abandon its oil and gas operations while
grappling to restructure the company’s debt.3
The trend of increasing cross-border
insolvency is by no means restricted to the oil
and gas industry. In the present commercial
environment, companies strive to go beyond
territorial borders, seeking expansion on a
global scale. This increasing internationalisation
of commerce is matched with a corresponding
internationalisation of insolvency bringing issues
of cross-border insolvency to the fore.4

Singapore’s debt restructuring hub
As businesses today have extended their
operations and own substantial assets in foreign
jurisdictions, any form of insolvency and/or
restructuring will inevitably involve cross-border
elements.5 Despite the global nature of crossborder insolvency, it is commonly observed that
management of such insolvency proceedings is
typically coordinated from one main jurisdiction.
This is a position which Singapore seeks to fill.
Recognising the changing nature of modern
day insolvencies and the rising trend of global
corporate defaults, Singapore has sought to

establish itself as a centre for international
debt restructuring. This aspiration serves as a
perfect complement to Singapore’s established
reputation as a major financial and investment
hub, as well as a dispute resolution hub. Home
to one of the busiest ports and airports in
the world and a favoured location for global
financial institutions, Singapore’s position
as a central location where commerce and
investment flow would naturally be an appealing
site for centralised insolvency or restructuring
proceedings to be coordinated.
Singapore’s position as a conduit for
commerce and investment is further
strengthened by its critical involvement in the
Belt and Road Initiative (“BRI”) proposed by
the Chinese government. The BRI, a hallmark
initiative of President Xi Ji Ping’s Chinese
administration, aims to enhance China’s position
as a global economic power by developing
infrastructure and policies to encourage better
economic integration between China and its
global trade partners.6
Some key projects of the BRI include
enhancing the infrastructures in various
industries such as transport with the
development of railway networks connecting
regions in Asia, Europe, and Africa and energy
by constructing and maintaining cross-border
power supply networks.7 The BRI also seeks
to enhance financial cooperation between
China and their trade partners through the
development of integrated financial systems.8
Notably, Singapore is reported to be one of
the leading investment destinations amongst
countries involved in the BRI and a sizeable
proportion of investments in relation to the BRI
moves through Singapore, with almost one third
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of all outward investments related to the BRI
flowing through Singapore, while 85% of inbound
investments for the initiative makes its way into
China through Singapore.9
Apart from leveraging on business
connectivity, Singapore seeks to tap on the
reliability and robustness of its legal system
to attract restructuring work. In this regard,
Singapore’s legal system is well equipped
to not only manage issues in relation to
domestic law but thrive in relation to disputes
with shades of international character. This
is assisted by the presence of the Singapore
International Commercial Court which permits
proceedings of international character to be
heard by a combination of local and foreign
judges and provides a suitable forum to ventilate
complicated issues of international and foreign
laws.10 The strength of the Singapore legal
system in managing cases of cross-border
restructuring is further enhanced by recent
legislative amendments.

Legislation changes in May 2017
The statutory regime in relation to debt
restructuring in Singapore has also undergone
a substantial re-work with the Companies
(Amendment) Act 2017.11 The amendments
to the Companies Act (the “Act”) introduced a
variety of changes to the insolvency regime in
Singapore. The key focus of these amendments
can be classified into the two areas of
restructuring and cross-border insolvency.
Drawing inspiration from Chapter 11 of the
United States’ Bankruptcy Code, companies
intending to present a restructuring proposal
will now be automatically guarded against
creditor action for an initial period of 30 days.12
It is also noteworthy that this moratorium will
have extra-territorial effect, enforceable in
foreign jurisdictions as long as the creditor
is subject to the in personam jurisdiction
of Singapore.13 Another Chapter 11 feature
adapted would be the introduction of “prepacks”: schemes of arrangement negotiated
by the company and other stakeholders such as
creditors of the company prior to the application
to court to commence scheme proceedings.14
The Court may sanction these pre-packed
schemes without a meeting of creditors which
leads to expediency and lower costs.15
One of the key aspects of the amendments

to the restructuring regime is the introduction
of rescue financing provisions to schemes
of arrangement and judicial management. A
distressed company may now apply to Court
for an order that financing provided to the
company be accorded priority, encouraging
rescue financiers to extend funds to assist the
restructuring of the company in question.16
Judicial management was made available
to foreign companies (which are liable to be
wound up in Singapore), bringing it in line with
the other insolvency regimes in Singapore such
as the scheme of arrangement and liquidation.17
The amendments also include the codification
of the factors to be taken into consideration
for determining if there was a substantial
connection between the liquidating entity
and Singapore to determine if the insolvency
regimes in Singapore should apply to the
foreign entity.18
The ring-fencing rule was also abolished
for most companies in Singapore.19 Prior to the
amendments, where a company with assets
in Singapore is subject to foreign insolvency
proceedings, the Singapore liquidator of
the foreign company would be required to
satisfy the debts incurred in Singapore before
remitting funds back to the foreign jurisdiction.
This had the effect of granting priority to
Singapore creditors over foreign creditors. The
amendment has now removed this requirement
and remission of local assets to the foreign
liquidator is permissible.20
Finally, and significantly, the UNCITRAL
Model Law on Cross-Border Insolvency (the
“Model Law”) was given the force of law in
Singapore.21 The enactment of the Model
Law promises to establish a clearer and
more comprehensive framework for crossborder cooperation in insolvency matters. The
invocation of the Model Law permits a simplified
process for the recognition of both foreign
liquidators and foreign liquidation process
which provides for appropriate relief from the
time an application under the Model Law is
made.22 Such recognition of foreign liquidation
and the consequential recourse available is
further nuanced by the distinction between
“main” and “non-main foreign liquidation”;
a “main” proceeding is one which take place
in the company’s centre of main interests23
and an automatic stay of proceedings will be
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granted upon recognition of a foreign “main”
proceedings.24
Overall, the amendments in 2017 are largely
motivated by Singapore’s ambition to establishing
herself as an international debt restructuring
hub. First, these amendments imbue Singapore
with a flexible debt restructuring regime by
widening the available resources a distressed
company may employ to support its restructuring
efforts. Second, the amendment aims to
make the establishment of jurisdiction over a
foreign debtor for restructuring clearer and
more certain. Finally, the amendments also
reflect Singapore’s transition towards a more
cooperative and universalist approach in relation
to foreign insolvency proceedings, giving due
regard to foreign insolvency practitioners and
proceedings.

The JIN network
Another development reaffirming Singapore’s
commitment to nurturing a conducive crossborder insolvency framework involves the
establishment of guidelines between members
of the judiciary with their foreign counterparts
through the Judicial Insolvency Network (“JIN”).
The JIN is effectively a collective effort by
various insolvency judges from various courts
around the world which aims to increase
judicial cooperation in matters of cross-border
insolvency.
The JIN currently comprises courts from 10
jurisdictions:25 Argentina (National Commercial
Court of Bueno Aires), Australia (Federal Court
and New South Wales), Brazil (First Bankruptcy
Court of Sao Paulo), Bermuda, the British Virgin
Islands, Canada (Ontario), the Cayman Islands,
England & Wales, Hong Kong SAR and the
United States (Delaware and Southern District of
New York).
In matters of cross-border insolvency,
courts have relied on communication protocols
between themselves and their foreign
counterparts to assist coordination between the
courts. Such use of protocols seeks to prevent
conflicting decisions and reduce duplicative use
of resources.26 Furthermore, for the purposes
of restructuring, such protocols would permit
better flow of information between the courts,
permitting better understanding and resolution
of the issues while strengthening comity at the
same time.27

On February 1, 2017, the Supreme Court
of Singapore, together with the United States
Bankruptcy Court for the District of Delaware
formally implemented the Guidelines for
Communication and Cooperation between
Courts in Cross-Border Insolvency Matters
(the “Guidelines”).28 Conceived collectively by
various judges at the inaugural JIN conference
in October 2016,29 the guidelines would provide
a template for the customisation of protocols
facilitating judicial cooperation on
cross-border insolvency matters. These include
the facilitation of communication between
courts of the various jurisdictions by sharing
documents involving insolvency proceedings
with other courts and presents the possibility of
joint hearings assisted by video-conferencing.
This would permit courts from various
jurisdictions to simultaneously record evidence
and hear arguments.30
The availability of protocols which may be
employed between members of the JIN would
not only lead to lower costs for all stakeholders
but would further lead to greater cooperation
between the courts, ensuring more efficacious
insolvency proceedings and ensuring the
maximisation of resources available for
distribution. The availability of such protocols
would thus enhance the attractiveness of
Singapore as a location for complex crossborder insolvency proceedings to be conducted.
The efficacy of the JIN guidelines was tested
by the restructuring of Ezra Holdings which
has applied for Chapter 11 bankruptcy in the
US while applying for the convening of creditor
meetings in Singapore. Ezra Holding has
obtained approval from both the Singapore High
Court and the Bankruptcy Court of New York
for cross-border protocols derived from the
Guidelines to be put in place.31

Future of debt restructuring in
Singapore
Despite making substantial progress towards
establishing itself as a debt restructuring hub,32
Singapore has shown no sign of slowing down.
The coming year will spell a new chapter in
Singapore’s insolvency regime, with a focus on
developing measures aimed at streamlining
insolvency processes and integrating crossdisciplines involved in restructuring works.
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The task of restructuring a company is multifaceted and spans across multiple professional
disciplines such as accountancy and finance.
To succeed in becoming a debt restructuring
hub, interdisciplinary cooperation both locally
and internationally would be necessary. In this
regard, new measures will be implemented
to better integrate processes from various
professional service providers and provide
inter-disciplinary exposure to future legal
practitioners.
One such manner of exposure would be
through the Professional Services Industry
Transformation Map (“PSITM”). An interagency effort led by the Economic Development
Board of Singapore,33 the PSITM is a roadmap
to further improve the professional services
industry in Singapore by both building innovation
capabilities and by equipping the present
workforce with new skill-sets to better adapt
to needs for cross-disciplinary expertise.34
One of the highlights of the PSITM include
cooperation with Government agencies to
facilitate collaboration between companies
across different disciplines and forge strategic
partnerships and networks with other foreign
professional services firms. The area of debt
restructuring carries with it opportunities not
just for lawyers but other professions whose
expertise involves distressed debt such as
financiers and accountants.
With a view of improving inter-disciplinary
competency, the Government seeks to provide
multi-disciplinary education and training to
existing professionals. One such suggestion
involves the introduction of courses run by
the accounting profession in fulfilment of
the continuing professional development
requirements.35
Also in the pipe-line and scheduled for
release in the second half of the year is
the Insolvency Bill. Currently, Singapore’s
insolvency regime is prescribed in two separate
pieces of legislation, mainly the Bankruptcy
Act and the Companies Act. The Insolvency
Bill will seek to combine provisions from both
legislation in relation to both personal and
corporate insolvency and restructuring, aiming
to provide greater clarity and consistency to
the insolvency regime in Singapore.36 Apart
from importing the new amendments made to
the Companies Act, the proposed Insolvency

Bill will also provide consolidated regulations
in relation to the licensing and discipline of
insolvency-office holders and seek to produce
a clear and common standard for insolvency
office-holders.37
Finally, the JIN is expected to increase in
membership attracting the participation from
other jurisdictions. For instance, Japan and
South Korea have recently assumed observer
status to the JIN with representatives from
the Supreme Court of Japan and the Seoul
Bankruptcy Court respectively.38 This trend is
likely to continue after protocols derived from the
guidelines are demonstrably applied in court.39

Conclusion
The changes to Singapore’s debt restructuring
regime are much welcomed, marking a key step
in Singapore’s establishment as an eminent
debt restructuring hub not only in ASEAN but
in Asia. The success of Singapore as a debt
restructuring hub would lead to commensurate
increase in investments and growth in the
region with investors assured of easy access to
effective restructuring mechanisms.
There is therefore much anticipation as
Singapore continues building on its success,
seeking to continue its stellar developments in
the field of debt restructuring and insolvency.
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