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Contracts between Housing Developers
and Buyers Added to Scope of COVID-19
Temporary Relief
Introduction
On 13 May 2020, the Government announced amendments to the COVID-19 (Temporary Measures)
Act ("Act") and the COVID-19 (Temporary Measures) (Temporary Relief for Inability to Perform
Contracts) Regulations 2020 ("new Regulations") (collectively, "Updated Regulations").
Without prejudice to the operation of the common law on frustration of contracts, or the applicability of
the Frustrated Contracts Act, or a force majeure clause, 1 the new amendments allow property
purchasers of a unit in a housing accommodation from housing developers ("property purchaser(s)")
to obtain temporary relief under Section 5 of the Act for their inability to perform their obligations under
(i) an option given by a housing developer to an intending property purchaser ("Option"),2 and/or (ii) a
sale and purchase agreement between a housing developer and a property purchaser ("Agreement").3

Criteria of Application
In order for a property purchaser to obtain relief, the following criteria must be satisfied:
(a) the Option and/or the Agreement (as the case maybe) must be entered into or renewed (other
than automatically) before 25 March 2020;4
(b) the property purchaser must be unable to perform an obligation in the Option and/or the
Agreement (as the case maybe), which is to be performed on or after 1 February 2020;5
(c)

the property purchaser's inability to perform the obligation must be caused by a "COVID-19
event" and its inability to perform must be to a "material extent";6 and
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S 5(13) of the Act.
S 4(1) read with paragraph 1(i) of The Schedule of the Act.
3
S 4(1) read with paragraph 1(j) of The Schedule of the Act.
4
S 4(1) of the Act.
5
S 5(1)(a) of the Act.
6
S 5(1)(b) of the Act.
2

© Rajah & Tann Singapore LLP | 1

Client Update: Singapore
2020 MAY
Corporate Real Estate

(d) the property purchaser must serve a notification for relief on the housing developer.7
Where all of the requirements stated in items (a) to (d) above are satisfied, the housing developer will
not be allowed to pursue, inter alia, the following:8
(a) increase the rate of interest payable under the contract unless the amount of the increase is
specified in the contract or is to be calculated by reference to a formula or other matter (such
as a reference rate) set out in the contract;9
(b) the withholding or forfeiture of any part of the booking fee or other consideration paid for an
Option;10 and
(c)

the termination by the housing developer of an Agreement;11

(collectively, "Temporary Relief"). The Temporary Relief will be in force for 6 months until 19 October
2020 ("relief period") (unless shortened or extended by the Government), 12 barring any withdrawal of
notification for relief by the purchaser.13 However, under Regulation 3(A)(3) of the new Regulations, the
Temporary Relief will not apply to anything done before the same came into effect on 13 May 2020.

Temporary Relief Under the Updated Regulations
If a property purchaser is able to obtain Temporary Relief in relation to its contractual obligation in an
Option, it means that a housing developer will not be able to withhold or forfeit any part of the booking
fee or other consideration given by the purchaser, even if the purchaser fails to exercise the Option at
the end of the Option's exercise period.14 However, if the Temporary Relief sought by the property
purchaser for a full refund of the booking fee or other consideration given by the property purchaser is
not acceptable to the housing developer, then either party can make an application for an assessor's15
determination. The assessor will then seek to achieve an outcome that is just and equitable in the
circumstances including whether the full or part of the booking fee or other consideration given by the
purchaser is to be refunded to the property purchaser.
This Temporary Relief is only available if it is sought before the expiry of the relief period and in respect
of an Option issued to the property purchaser before 25 March 202016 with an Option exercise period

7

S 5(1)(c) and S 9 of the Act read with rule 9(1) of the new Regulations.
Other actions that a housing developer will not be allowed to pursue are listed under s 5(3) of the Act.
9
S 3A(1)(a)(i) of the Act.
10
S 5(3)(o) of the Act read with s 3A(1)(d) of the new Regulations.
11
S 5(3)(o) of the Act read with s 3A(1)(e) of the new Regulations.
12
S 5(2) of the Act read with s 2 of the COVID-19 (Temporary Measures) (Prescribed Period) Order 2020.
13
S 5(2)(b) of the Act.
14
This is stated under s 11(2) of the Housing Developers Rules to be three weeks starting from the date after the delivery to the
Option holder.
15
S 11 of the Act.
16
S 4(1) of the Act.
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that falls on or after 1 February 2020. 17 The new Regulations does not vary the terms of the Option,
such as extending the exercise period of the Option.
For a property purchaser who has entered into an Agreement with a housing developer, the Temporary
Relief granted will allow the property purchaser to defer payment obligations under the Agreement
subject to the payment of late payment interest18 (if provided for in the Agreement) until the expiration
of the relief period as the housing developer will not be able to terminate the Agreement under the new
Rule 3A of the new Regulations. In other words, since the housing developer is prohibited from
terminating the Agreement during the relief period, the housing developer will not be able to put up the
unit for resale to another purchaser who may be able to buy it at an earlier date.

Other Points to Note
Interestingly, from the Ministry of Law's press release19 in respect of the Updated Regulations, it is
mentioned that housing developers are also entitled to seek temporary protection from being sued
during the relief period in respect of a breach of the housing developer's contractual obligations from 13
May 2020 (when the new Regulations came into effect), if they are unable to perform any contractual
obligation due to COVID-19. This is so even though such a temporary protection is not reflected in the
Updated Regulations.
Nevertheless, regardless of whether it is the property purchaser or the housing developer that seeks to
obtain Temporary Relief or temporary protection from being sued (as the case maybe) during the relief
period, the other party or parties to the contract in question can still attempt to thwart such an attempt
for an application for Temporary Relief or temporary protection from being sued (as the case maybe) by
applying to the Registrar to appoint an assessor to determine whether the case is one that falls under
Section 5 of the Act.20 This means that the party or parties to the agreement must allege that the (i)
inability to perform an obligation in the Agreement is not to a "material extent",21 (ii) the inability to
perform the obligation is not caused by a "COVID-19 event", 22 (iii) the notification was not served
properly,23 or (iv) (in the case of the housing developer seeking temporary relief) the obligation that the
housing developer is allegedly unable to perform is to be performed before 1 February 2020. 24
Separately, the new Regulations further provide that the same does not apply to anything done before
13 May 2020.25 Understandably, if an Agreement was already terminated by a housing developer, the
17

S 5(1)(a) of the Act.
Condition 9.1 of the Law Society's Conditions of Sale 2012.
19
(https://www.mlaw.gov.sg/news/press-releases/enhancements-to-the-covid-19-temporary-measures-act-to-cover-two-newcontracts)
20
S 9(2) read with s 12 of the Act. The assessor will then have to make a determination after following the rules stated in s 13 of
the Act.
21
S 5(1)(b) of the Act.
22
S 5(1)(b) of the Act.
23
The notification for relief must have the required content stated in s 9(1) of the Act to the relevant parties as stipulated in s
5(1)(c) of the Act.
24
S 5(1)(a) of the Act.
25
Rule 3A(3) of the new Regulations.
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new Regulations do not "revive" such an Agreement. With regards to the withholding or forfeiture of any
part of the booking fee or other consideration paid under an Option issued before 25 March 2020 with
an Option exercise period expiring on or after 1 February 2020, a property purchaser will not be able to
benefit under the new Regulations if the booking fee or other consideration (or any part thereof) was
withheld or forfeited by the housing developer before 13 May 2020.
For example, a property purchaser who was issued an Option before 25 March 2020 with a contractual
obligation to exercise the Option on or after 1 February 2020, had failed to exercise the Option within
the prescribed option exercise period, and consequently had its booking fee or other consideration (or
any part thereof) forfeited by the housing developer prior to 13 May 2020; the property purchaser will
not be able apply for Temporary Relief under the new Regulations.
In general, property purchasers who bought units governed under the Housing Developers (Control and
Licencing) Act and the Housing Developers Rules with Options granted before 25 March 2020 would
have lapsed prior to 13 May 2020 and the booking fees or other consideration (or any part thereof) paid
to housing developer could have been forfeited earlier than 13 May 2020, unless for some reason the
refund process of part of the booking fee or other consideration (or any part thereof) by the housing
developer was somehow delayed. Where an option was issued before 25 March 2020 and has lapsed
earlier than 13 May 2020, but 25% of the booking fees (or any part thereof) has not yet been forfeited
by 13 May 2020, it may be advisable to seek clarification as to whether the housing developer is still
entitled to forfeit the said 25% of the booking fees (or any part thereof) pursuant to clause 5.1 of the
Option.

Conclusion
In summary, it can be seen that the Updated Regulations enacted offer much relief to property
purchasers if they meet the criteria above. This is because the housing developers will not be able to
forfeit or withhold the booking fee or other consideration due to the property purchaser's failure to
exercise an Option, and the housing developers are also unable to terminate an Agreement if the
purchaser fails to perform its obligations on time.
The Updated Regulations also strive to strike a balance by providing temporary protection to housing
developers with respect to their contractual obligations under an Option and an Agreement as well,
albeit only for the duration of the relief period under the Act (which is six months from 20 April 2020,
unless otherwise reduced or extended), after which the right to bring an action will resume.
For further queries, please feel free to contact out team below.
Visit our COVID-19 Resource Centre for views from our lawyers across the region on common issues
and legal implications brought about by COVID-19.

© Rajah & Tann Singapore LLP | 4

Client Update: Singapore
2020 MAY

Contacts
Elsa Chai
Head, Corporate Real
Estate

Norman Ho
Senior Partner, Corporate
Real Estate

T +65 6232 0512

T +65 6232 0514

elsa.chai@rajahtann.com

norman.ho@rajahtann.com

Gazalle Mok
Partner, Corporate Real
Estate
T +65 6232 0951
gazalle.mok@rajahtann.com

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com

© Rajah & Tann Singapore LLP | 5

Client Update: Singapore
2020 MAY

Our Regional Contacts
Rajah & Tann Singapore LLP
T +65 6535 3600
sg.rajahtannasia.com

Christopher & Lee Ong
T +60 3 2273 1919
F +60 3 2273 8310
www.christopherleeong.com

R&T Sok & Heng Law Office
T +855 23 963 112 / 113
F +855 23 963 116
kh.rajahtannasia.com

Rajah & Tann Myanmar Company Limited
T +95 1 9345 343 / +95 1 9345 346
F +95 1 9345 348
mm.rajahtannasia.com

Rajah & Tann Singapore LLP
Shanghai Representative Office
T +86 21 6120 8818
F +86 21 6120 8820
cn.rajahtannasia.com

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)
T +632 8894 0377 to 79 / +632 8894 4931 to 32
F +632 8552 1977 to 78
www.cagatlaw.com

Assegaf Hamzah & Partners

R&T Asia (Thailand) Limited
T +66 2 656 1991
F +66 2 656 0833
th.rajahtannasia.com

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899
Surabaya Office
T +62 31 5116 4550
F +62 31 5116 4560
www.ahp.co.id

Rajah & Tann LCT Lawyers

Rajah & Tann (Laos) Co., Ltd.
T +856 21 454 239
F +856 21 285 261
la.rajahtannasia.com

Hanoi Office
T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannlct.com

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk
Management at eOASIS@rajahtann.com.
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