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Singapore High Court Addresses 
Criminal Liability for Sale of Illicit 
Streaming Devices 

Introduction 
 

In a landmark decision, the Singapore High Court replaced a jail sentence for the sale of illicit 

streaming devices ("ISDs") with a mere fine, following an unprecedented move by the Attorney-

General's Chambers ("AGC") to appeal for a reduced criminal sentence. The ruling sheds light on the 

sentencing considerations for criminal prosecutions for copyright infringement through the sale and 

distribution of ISDs. 

 

ISDs refer to media streaming devices such as set-top boxes or Android TV boxes which are 

preloaded with software applications or functions that allow users to illegally stream pirated media 

content. Users pay retailers of such ISDs a subscription or a one-time fee to stream the pirated 

content, instead of subscribing to content owners of their authorised resellers and distributors, thus 

obtaining access to such content for free or at a substantially reduced cost. 

 

Given their relative ease of accessibility and low prices compared to authorised options, ISDs have 

been growing in popularity and have resulted in significant damage to the global creative industry. In 

Singapore, a 2018 survey commissioned by the Asia Video Industry Association found that 15% of 

consumers here have used ISDs. As such, this decision has come at a timely juncture as legislation to 

specifically address this problem and to ban the sale of ISDs still remains to be tabled in Parliament. 

 

Brief Facts 
 

Neil Kevin Gane v Jia Xiaofeng and Synnex Trading Pte Ltd [2019] SGMC 73 was a private 

prosecution brought against a local firm selling ISDs - one Synnex Trading Pte Ltd ("Synnex"), 

together with Synnex's sole director, Jia Xiaofeng ("Jia"). In instituting the private prosecution 

proceedings, the complainant was representing various rights holders (including international cable TV 

providers such as Fox Networks Groups and the Football Association Premier League, as well as local 

telecommunication companies Starhub and Singtel) and was acting on a fiat or authorisation issued by 

the AGC to commence criminal proceedings against the respondents. 
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The respondents were charged with offences under sections 136(3A) and 137(4) of the Copyright Act 

for authorising members of the public to infringe copyright in the rights holders' content, and for the 

possession of articles specifically adapted to be used for infringement of copyright in the rights 

holders' content respectively. 

 

State Court Hands Down Fine to ISD Retailer and Jail Sentence to 

its Director  
 

Pursuant to a settlement reached with the private prosecutor, the respondents had pleaded guilty to all 

the charges in the State Courts. The Court found that the respondents had been selling ISDs and 

supplying them to other ISD retailers since 2015. In addition, Synnex's employees had represented to 

customers that the ISDs were completely legal, and had helped them to download and activate illegal 

streaming applications. A raid of the shop's premises revealed that the respondents were in 

possession of a total of 255 ISDs, of which 104 had been pre-installed with copyright-infringing 

streaming software applications. 

 

Respondent firm receives total fine of S$160,800 

 

Synnex was fined S$4,800 for wilful authorisation of copyright infringement, as well as S$156,000 for 

possession of the 104 ISDs with pre-installed copyright-infringing applications (S$1,500 per ISD). 

 

In reaching its decision, the court noted the private prosecutor's argument that the sale of ISDs was "a 

worrying trend", and that "[s]uch retailers prey on the public's demand for the ISD due to its low cost". 

 

The court also found it salient that Synnex had received a huge profit margin per sale. While the cost 

price of the hardware for each ISD was USD$2.90, the respondents sold ISDs for around S$120 – 

S$160 each. 

 

Respondent director receives 12 weeks' imprisonment and fine of S$5,400 

  

Jia was found by the court to be highly culpable as the controlling mind of Synnex. Furthermore, his 

conduct and attitude were found to be aggravating. He had shown no remorse and persisted in selling 

ISDs through Synnex even after he had been served with various cease and desist letters from the 

rights holders, and after he had been served with the charges for this prosecution. 

 

Accordingly, Jia was fined a relatively higher fine of S$5,400 in total for the section 136(3A) charges of 

wilful authorisation of copyright infringement. For the section 136(4) charge of possession of ISDs, the 

court was referred by the private prosecutor to the precedent of PP v Low Meng Guan [2013] SGMC 2 

("Low Meng Guan"), in which the accused was sentenced to eight weeks' imprisonment for 
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possessing two infringing memory sticks and one infringing memory card. Given that Jia had 

possessed a much larger store of 104 infringing devices, the court sentenced him to 12 weeks' 

imprisonment. 

 

AGC Appeals Against Jail Sentence for Director 
 
In a surprising turn of events, the AGC quickly filed a notice of appeal to the High Court, arguing that 

the respondent director's jail sentence may have been unwarranted and excessive. 

 

The basis of the appeal was that the State Court had imposed the jail sentence on Jia based on the 

sentencing precedent of Low Meng Guan, which had been submitted by complaint's counsel – i.e. the 

private prosecutor. However, the State Court was not informed that the jail sentence in Low Meng 

Guan had already been overruled on appeal, and replaced with a S$10,000 fine instead. 

 

At the hearing of the appeal, the Deputy Public Prosecutor from the AGC urged the High Court to 

reconsider Jia's jail sentence on the basis that the reliance on an overruled decision was a clear error 

of law, and had resulted in a sentence that was manifestly excessive. The High Court accepted the 

Deputy Public Prosecutor's arguments, and replaced Jia's jail sentence with a S$31,200 fine.  

 

What if The Respondents had Claimed Trial? 
 
Currently, the law on liability for selling ISDs remains unclear notwithstanding the outcome in Neil 

Kevin Gane v Jia Xiaofeng and Synnex Trading Pte Ltd, which was the result of a plea of guilt by the 

respondents as opposed to a determination made on the merits after a trial of the case. It is by no 

means clear whether on the merits, the respondents would still have been found guilty of the section 

136(3A) charges of authorising the infringement of copyright through making an unauthorised 

reproduction of the rights holders' content if they had claimed trial and contested the charges brought 

against them. 

 

Firstly, the unauthorised reproduction in this case appears to stem from the fact that the end user's 

ISD automatically stores copies of the copyrighted content in its random access memory ("RAM"). 

Such copies, which are transient / incidental, are required for the viewing of and speeds up the loading 

of the content. However, the Australian courts have taken the view that the streaming of larger works 

may not infringe the reproduction right, as any reproduction made would only be a small fraction of the 

copyrighted subject-matter that is stored in the RAM at any one time. Furthermore, there are 

provisions in the Copyright Act which state that the making of transient / incidental copies do not 

constitute copyright infringement in certain situations, such as when the transient / incidental copies 

are made in the course of browsing web content. 
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Secondly, there is also doubt as to whether the respondents would be deemed to have "authorised" 

any copyright infringement. In the seminal case of RecordTV Pte Ltd v MediaCorp TV Pte Ltd [2010] 

SGCA 43 ("RecordTV"), the Court of Appeal considered the issue of authorising copyright 

infringement in the context of an internet-based recording service which users could use to record 

Mediacorp broadcasts. According to the Court of Appeal, "authorising" referred only to granting, or 

purporting to grant, to a third party the right to do the act complained of. The accused must purport to 

show that it had the right to perform the acts protected by copyright, and was therefore able to 

authorise the third party to perform such acts. Merely enabling, assisting or encouraging the third party 

to carry out the infringement would not constitute authorisation. In the present case, while it was 

reported that the respondents had actively misled its customers into thinking that the ISDs were fully 

compliant with the law, it is unclear whether the respondents had specifically communicated that they 

or the illegal streaming apps had been authorised by the rights owners to stream the pirated content. 

Hence, applying RecordTV principles, it may have been possible for the respondents to argue against 

a finding that they had authorised copyright infringement.  

 

Unfortunately, these issues, which would undoubtedly have provided much-needed clarity on the 

liability of ISD sellers, were not required to be considered by the court given the respondents' plea of 

guilt.  

 

The law governing ISDs is expected to be clarified by the anticipated upcoming amendments to the 

Copyright Act. These amendments would impose civil and criminal liability on those who wilfully 

distribute or sell a product that can be used to access pirated content, provided that the product is 

designed for such access or is advertised as such. The proposed amendments will also ban the sale 

of generic devices with "add-on" services such as illegal streaming applications. These amendments 

are expected to be tabled in Parliament later this year. Once enacted, they are expected to have a 

substantial impact on the continued availability and sale of ISDs. 

 

This case also serves to remind that in determining the appropriate sentence to be meted out to 

offenders, our criminal courts are guided by sentencing precedents established in past cases involving 

similar offences. The fact that a wrong precedent was cited by Counsel to the court which then relies 

on it to impose its sentence can be grounds for an appeal even by the prosecution, when it is clear 

that the court had been misinformed by Counsel and that it would be in the overriding interests of 

criminal justice that the sentence be overturned and substituted by a correct one on appeal. 
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