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Introduction
Welcome to our refreshed version of Competition Bites, providing you with updates of key developments
primarily across South East Asia!
The change this year sees a different approach for our quarterly competition law updates. We will now
have short snippets of interesting competition law developments authored by our colleagues across our
regional competition law practice. Where there has been a significant competition law development in
any jurisdiction, we will include a feature article that describes the update in greater detail.
Our intent remains the same – to present topline developments in an easy to read format so that
businesses are alerted to the major legislative changes, enforcement decisions and positions of the
competition regulators in the region and can take the necessary action to stay on the right side of
competition law.
Focus for this issue – Thailand’s new rules on merger controls. Although Thai Competition Laws have
been around for nearly two decades, there have been no implementing rules for merger control. With
the introduction of these rules, Thailand becomes the fifth country with an active merger control regime
that must be analysed when transactions are being undertaken, whether in Thailand or across the world.
The Thai rules look at a combination of revenue thresholds as well as markets shares. It is complex and
will require expert guidance; not a back of the envelop review only.
Thailand aside, several of the other countries have also had important developments, including
impending new rules for Vietnam, and the fact that a voluntary merger control regime does not mean
voluntary when thresholds are crossed in Singapore.
Our updates are necessarily bite-sized. Should you need any further details or wish to discuss, please
do not hesitate to contact us directly.
Yours sincerely,
The Rajah & Tann Asia Competition & Antitrust and Trade Practice
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Feature Article:

Thailand - Trade Competition Commission Releases Implementing
Rules on Merger Control
By: Melisa Uremovic, Supawat Srirungruang and Pasiri Taypongsak (R&T Asia (Thailand) Limited)

Since the enactment of the Trade Competition Act B.E. 2560 (2017) (“2017 Act”), the Trade Competition
Commission (“Commission”) has published multiple notifications clarifying the full scope of a number
of provisions in the 2017 Act. On 28 December 2018, the implementing Notifications on merger control
(“Merger Control Notifications”) were published and became effective the following day.
The Merger Control Notifications consist of the following Notifications of the Commission on:
(i)
(ii)
(iii)
(iv)

Criteria for Considering the Acquisition of the Assets or Shares in order to Control Business
Administration Policy, Superintendence or Merger Management;
Criteria, Procedures and Conditions for Notification of the Outcome of a Merger;
Criteria, Procedures and Conditions for Request for Permission and Permission to Conduct a
Merger; and
Criteria on Being a Business Operator with Market Dominance.

Merger Control in the 1999 Act
The concept of merger control in Thailand has existed since the enforcement of the Trade Competition
Act B.E. 2542 (1999) (“1999 Act”). Under Section 26 of the 1999 Act, the merger of business operators
was prohibited where such merger resulted in monopoly or unfair competition as prescribed and
published in the Royal Gazette by the Commission unless the Commission’s permission was obtained.
No such publication setting out the trigger levels which relate to this section was ever made, rendering
the merger control provision unenforceable.
Merger Control in the 2017 Act
Section 51-53 of the 2017 Act brought a new lease of life to regulation in this area with the introduction
of regulatory controls for mergers with a significant effect on competition in the market. The publication
of the Merger Control Notifications with their definitions of key terms has now shed light on when
permission or notification for a merger is required.
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Definition of Merger
The definition of merger of business includes a merger which has the effect of maintaining the status of
one business and terminating the status of the other business or creating a new business, the purchase
of assets or shares whether in whole or part of another business with a view to control business
administration policies, administration, and management. An exception applies to the merger of
business for the purpose of reorganizing the internal structure of business operators that are related by
policy or administration.
For the acquisition of assets to be considered a merger, it must amount to more than 50% of the total
asset value of normal operating assets in the preceding year.
For the acquisition of shares, one of the following situations could constitute a merger which is subject
to the Merger Control Notifications:
(1)

(2)

The direct or indirect purchase or acquisition of shares, share warrants or other securities which
may be converted into shares of another business operator under the laws on securities and
stock exchange that results in the increase of up to 25 percent or more of the total number of
voting rights of such business operator; or
The direct or indirect purchase or acquisition of voting shares that results in the increase of more
than 50 percent of the total number of voting rights of another business operator.

Any purchase or acquisition of a person related to the purchaser/acquirer will also be taken into
consideration as to whether the threshold is met, including (i) a spouse (in case of an individual
purchaser/acquirer), (ii) any shareholder having more than 30 percent of the total voting rights in the
corporate purchaser/acquirer and (iii) the business operators having a relationship in terms of policy or
commanding power with the corporate purchaser/acquirer.
Post-Merger Notification
A post-merger notification is required when a business operator engages in a merger that may cause
substantial reduction of competition in a particular market and must notify the Commission of the merger
within seven days.
A ‘substantial reduction of competition’ has been defined by the Commission to mean a merger which
has (1) a sales revenue of THB1,000 million or more, and (2) does not meet the requirements of having
a ‘monopoly’ or being a business operator with ‘market dominance’ on the market, as discussed below.
This sales revenue includes the sales revenue of all the business operators which are related in terms
of policy or commanding power.
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Pre-Merger Approval
A pre-merger approval is required where the merger may result in a ‘monopoly’ or a business operator
with ‘market dominance’.
For the merged company to hold a ‘monopoly’ on the market, it must have the power to fix the price and
quantity of its goods or services independently and have a sales revenue of THB1,000 million, or more.
The threshold for a business operator to have ‘market dominance’ is more complex, requiring either: (1)
a business operator having a market share of 50% or more and having sales revenue of THB1,000
million, or more, in the preceding year; or (2) the first three business operators in a market of any goods
or services having an aggregate market share of 75% or more and each having sales revenue of
THB1,000 million or more in the preceding year. However, this ‘market dominance’ threshold will not
apply to a business operator having the market share in the preceding year lower than 10%.
A merger which was approved by the shareholders or directors, or in which the merger agreement was
executed, prior to the 29 December 2018 is exempt from pre-merger approval.
Single Economic Entity
When calculating the market share and turnover, the 2017 Act requires all companies with a relationship
in policy or control to be included in the consideration and the group is viewed as single economic entity.
This is one of the more notable changes brought in by the 2017 Act and, since its enactment, the
Commission has set out the criteria for where this relationship is met in its Notification published in
October 2018.
A ‘policy relationship’ is a relationship between two or more operators who have the guidelines, policies
or procedures in management, direction, or business administration under the same person who has
‘commanding power’ of the business operator.
The term ‘commanding power’ has been given a broad scope allowing for one or more of the following
grounds:
(i)
(ii)
(iii)
(iv)

holding shares in the business operator with voting rights constituting more than 50% of the total
voting rights of such business operator;
having controlling power over the majority vote in the shareholders’ meeting of a business
director, either directly or indirectly;
having controlling power in appointing or removing at least half of the total directors of the
business operator, either directly or indirectly;
having the commanding power under (i) or (ii) in descending order due to the commanding
power under (i) or (ii) in the preceding business operator.
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A business operator with such control over another must combine their market share when assessing
its market share and dominance in the market. This could result in group companies being more at risk
of having market dominance under the 2017 Act. We will continue to monitor the development of the
Commission’s thinking on this issue.
What This Means for Businesses
With the publication of the Merger Control Notifications, Thailand’s merger control regime is now
effectively in place and businesses are expected to comply with the pre-merger approval and postmerger notification requirements where they apply.

Cambodia – Overview of Draft Law on Competition
Cambodia remains the only country in Southeast Asia that has yet to enact a generic competition law.
At present, issues of competition are addressed broadly in various regulations such as the Law
Concerning Marks, Trade Names and Acts of Unfair Competition, Sarachor on Preventing Measures
Against Unfair Competition in Telecommunication Sector, Order of Council of Ministers on Free
Competition and Measures Against the Interconnection Barrier between the Telecommunication
Operators, Law on Telecommunications, and Law on Trade Remedies (“Related Regulations”). The
provisions in the Related Regulations, however, are not comprehensive enough and do not adequately
address the core issues that affect market competition.
The Cambodian government, in its effort to address the issues of competition, has been engaged in
drafting the Law on Competition (“LoC”) for several years. Fast forward to 2019, the LoC remains a draft
law with several revisions. The latest revision, being version 5.7, is stated to be based on the draft Khmer
version of the LoC dated 13 February 2018.
In the current draft, the LoC will apply to all persons, natural or juristic, and actions, regardless of place,
that aim to prevent, restrict and distort competition in the Kingdom of Cambodia. The regulatory body is
stated to be the Competition Commission of Cambodia (“CCC”), to be established and led by the Minister
of Commerce and relevant ministries and institutions, and the Directorate General of Cambodia Import
Export Inspection and Fraud Repression (“Directorate”), known informally as CAMCONTROL, as its
Secretariat as well as tasked to perform duties and functions related to competition issues.
Under its mandate, the draft LoC expressly prohibits activities which prevent, restrict or distort
competition in the market. It mainly prohibits the following activities:
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Horizontal Agreements
These include agreements between competitors that are made: to fix, control or maintain the price; to
prevent, restrict or limit the quantity, type and development of goods or services; to allocate in the region
with competitors; and to favour one bidder exclusively.
Vertical Agreements
These include agreements that require the purchaser: to resell goods or services at a minimum price or
in a specified zone or consummer or to another purchaser; to accept any conditions set out by the seller;
and to purchase all or most of goods or services or to purchase goods or services unrelated to the goods
or service being purchased.
Merger
For any merger that consists or might consist of the effect to prevent, restrict or distort competition in
the market, the CCC will examine if it is lawful or not.
Abuse of a Dominant Position in the Market
These include requiring or inducing a supplier or consummer not to deal with a competitor; refusing to
supply the goods or services to a competitor; selling the goods or services to a purchaser on condition
that the latter agrees to purchase unrelated goods or services; selling below the cost of production; and
refusing any competitor to access to a essential facility. The described activities may be applied lawfully
if those persons can objectively justify the conduct on the basis of business interest or prove that those
activities do not prevent, restrict or distort competition in the market.
We will continue to monitor the developments with respect to the drafting of Cambodia’s competition
legislation.

Indonesia – First Ever Reduction of Fine for Merger Case
On 18 December 2018, the South Jakarta District Court (“SJDC”) partially accepted the appeal by agrifood company Japfa Comfeed Indonesia (“Japfa”) and granted a reduction of more than 46% to the
financial penalty the Indonesian competition authority (“KPPU”) had imposed on it for the late notification
of its share acquisition of PT Multi Makanan Permai. The appellate judges agreed to reduce the fine to
IDR 2 billion (approximately USD 142,200) as they took into account the value of the transaction, which
only amounted to IDR 483 million (approximately USD 34,340).
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Article 29 of the Indonesian Competition Law requires any merger, consolidation, and share acquisition
that meets the specified thresholds to be notified to KPPU within 30 business days of becoming legally
effective.
As Japfa had notified its acquisition to KPPU 310 business days after the deadline to notify was due,
the KPPU had imposed on Japfa a financial penalty of IDR 3,75 billion (approximately USD 266,570).
An appeal was lodged by Japfa pursuant to the KPPU decision on 6 September 2018.
It is important to highlight that this case only concerned Japfa’s administrative failure to notify the KPPU
in a timely manner. On the merger impact assessment, KPPU was of the view that the acquisition would
not raise any anti-competitive practices or unfair business competition.
This marks the first case where the District Court had reduced the amount of the fine imposed by KPPU
due to failure to notify mergers; all previous appeals have been rejected.
KPPU is currently appealing the SJDC decision to the Supreme Court, as is Japfa. As of today, the
Supreme Court has yet to issue its decision.

Malaysia –
(1) Changes in Leadership of Competition Regulator
Q4 2018 saw leadership changes to the Malaysia Competition Commission (“MyCC”) as Dato' Seri
Mohd Hishamudin Md Yunus, the widely respected former Court of Appeal Judge, was appointed as the
new Chairman of MyCC, replacing Datuk Che Mohamad Zulkifly Jusoh whose term was cut short. Dato'
Seri Mohd Hishamudin’s years on the bench have been described as one “marked with integrity, fearless
independence and an unwavering commitment to constitutional supremacy”.
Shortly thereafter, MyCC announced the appointment of its former Head of Enforcement, Encik Iskandar
Ismail to be its new Chief Executive Officer. During his tenure as Head of Enforcement, Iskandar led
and oversaw the investigation of MyCC’s landmark cases including the market sharing Malaysian Airline
Systems Bhd (“MAS”) and AirAsia Berhad case, abuse of dominance cases by MyEG Services Bhd
(“MyEG”) case and Dagang Net Technologies Sdn Bhd and the price fixing cartel case against the
General Insurance Association of Malaysia (PIAM) and the 22 general insurers, whose aggregate
proposed fine was a whopping RM213.45 million (approximately USD 52.4 million).
It is expected that with these leadership changes, MyCC will seek to carry out its functions of
promoting and protecting the process of competition purposefully. It remains to be seen if there will be
any changes to MyCC’s enforcement focus and priorities as a result of these changes.
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(2)

MyCC Wins Big In Recent High Court Decisions

MyCC had two major wins recently. Firstly, the High Court had on 20 December 2018 quashed the
decision of the Competition Appeal Tribunal (“CAT”) and reinstated MyCC’s 31 March 2014 decision
which had found MAS and AirAsia Berhad infringing the cartel prohibition of market sharing and imposed
a financial penalty of RM10 million on each party. MyCC’s decision was overturned by the CAT in
February 2016, prompting an application by MyCC to the High Court for judicial review against the CAT’s
decision. In its brief grounds in the judicial review case, the High Court held that the CAT decision was
tainted with errors of law and unreasonableness.
In the second major win, the High Court had on 22 January 2019, upheld the CAT’s findings which
reaffirmed MyCC’s decision that MyEG had abused its dominant position by imposing different
conditions in equivalent transactions in the purchase of mandatory insurances for the renewal of foreign
workers’ employment passes. MyCC flexed its muscles and instructed its solicitors to demand from
MyEG compliance with MyCC’s remedial orders including the payment of the financial penalty which as
at 8 February 2019, had ballooned to a total of RM9,464,700 (approximately USD 2.33 million) from an
initial RM307,200 (approximately USD 75.4K) as MyEG had failed to comply with MyCC’s directive to
cease the abusive conduct and was subject to a daily penalty of RM7,500 (approximately USD 1.8K) as
from 7 October 2015.

(3)

MyCC Proposes to Expand Armoury with Merger Control

Another major development was the new Chairman’s announcement in November 2018 of MyCC’s
commitment to introduce an economy-wide merger control regime in Malaysia.
MyCC had pointed to a regulatory gap in the current Competition Act 2010 which does not contain
merger controls, and its lack of statutory power compared with other global/regional competition
regulators. This was demonstrated in the high-profile divestment by Uber of its Southeast Asian business
to Grab for a 27.5% stake in Grab where MyCC’s power was limited to monitoring for anti-competitive
agreements and abuse of dominant conduct. In contrast, the Singapore competition regulator was able
to take firm action against the parties by issuing directives to lessen the impact of the transaction on
drivers and riders, to open up the market and level the playing field for new players as well as imposing
financial penalties on Grab and Uber, upon finding that the Grab/Uber transaction had led to a substantial
lessening of competition in the ride-hailing platform market in Singapore. The Philippines competition
regulator had also taken action to subject Grab’s acquisition of Uber in the Philippines to service quality
and pricing standards, holding Grab to a standard as if Uber were present in the market, although it
subsequently cleared the transaction.
In introducing merger controls in the Competition Act 2010, MyCC is likely to consider the existing
merger controls and notification regimes currently enforced by the Malaysian Aviation Commission
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(“MAVCOM”) and the Malaysian Communications and Multimedia Commission (“MCMC”) for the
aviation and communications sectors in Malaysia respectively.
The Malaysian Aviation Commission Act 2015 prohibits mergers which have resulted, or may be
expected to result, in a substantial lessening of competition in any aviation service market. The
Communications and Multimedia Act 1998 prohibits licensees from engaging in any conduct, including
mergers or acquisitions, with the purpose of substantially lessening competition in a communications
market.
The introduction of a cross-sectoral merger control regime will be a welcome boost to MyCC’s armoury
and place Malaysia in line with competition regulators in other jurisdictions around the world.

Myanmar - Establishment of Competition Commission
Competition law in Myanmar has seen substantial development over the past five years. The Myanmar
Competition Law 2015 (“MCL”) which took effect in 2017 is the first piece of legislation governing the
activities of companies to protect smaller companies and consumers and ensure fair competition in an
open-market economy.
There are four main types of violations under the MCL: (i) acts in restraint of competition; (ii) market
monopolies; (iii) anti-competitive acts (or) unfair trade practices, and (iv) anti-competitive business
combinations:
•

Acts in restraint of competition are defined as acts which reduce or hinder the competition in the
market. The MCL provides a list of acts deemed to be in restraint of competition, including price
fixing, abuse of market dominance, restraining or controlling production, market acquisition,
technology and development of technology and investment, and collusion in tenders and bids.

•

Acts which have the effect of causing a monopoly include controlling purchase price, sales price
of goods and fees for services; restricting services or production of goods or restricting
opportunities in purchasing and selling of goods or specifying compulsory terms and conditions
directly or indirectly for other businesses, for the purpose of controlling price; suspending or
reducing or restricting services, production, purchasing, distribution, transfer or import of goods
without any appropriate reasons or destroying or causing damage to the goods to reduce the
quality in order to lessen demand; controlling and restraining the area where goods or services
are traded in order to prevent other businesses from entering and controlling the market; and
interfering in the operation of other businesses unfairly.

•

In terms of anti-competitive acts (or) unfair trade practices, companies are prohibited from
misleading consumers, disclosing trade secrets, coercing businessmen against each other,
defaming the reputation of another business, disturbing the operation of the business,
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conducting advertising and sales promotions for the purpose of unfair competition,
discriminating among businessmen, selling goods at a price less than the production cost or CIF
(Cost, Insurance and Freight) in the market, abusing influence of business, inducing or
instigating of a party under contract with other businesses to breach the contract, and exercising
unfair competitive act in violation of any stipulation by the Competition Commission for the
interests of consumers when necessary.
•

The MCL also prohibits (subject to certain exceptions) business arrangements that are
undertaken to create excessive market dominance for a period of time, that have the effect of
reducing competition with the intention of creating a market of goods and/or services where only
one or a few businesses are active, and that result in the exceeding of the market-share
threshold determined by the Competition Commission.

Violation of the MCL brings about organisational/corporate and/or individual liability, which result in fines
that run up to MMK15 million (approximately USD 10,000), and/or imprisonment of individuals for up to
three years.
To enforce the law, the MCL establishes the Myanmar Competition Commission (the “Commission”)
as the regulatory authority. The duties of the Commission include cooperating and coordinating with
international and local organisations with regard to competition affairs, defining forms, procedures and
regulations required in applying for a permit for business arrangements which affect competition,
determining market share limitations which affect fair competition, enforcing market share limitations by
issuing orders to reduce market share of relevant businesses, and conducting investigations in relation
to violations of the MCL.
The Ministry of Commerce (“MOC”) issued the Myanmar Competition Rules (“MCR”) pursuant to Section
56(a) of the MCL, which took effect in early 2018. While the MCR provide no material guidance on the
interpretation and application of the substantive provisions of the MCL, they clarify aspects of the
Commission and Commission Secretariat (“Secretariat”) as well as expanding on several procedural
elements of the MCL. The Commission is to form Investigatory Committees to investigate violations
which are to be chaired by a Commissioner and otherwise composed of members with relevant expertise
and knowledge. An Investigatory Committee is provided various powers to conduct its investigation and
the ability to form Working Groups to perform specific tasks in relation thereto.
The Commission was recently established on 31 October 2018 via Notification 106/208 of the Union
Government. The Commission contains a mix of professionals and government officials (consistent with
the approach to developing competition authorities in other countries). This includes the Union Minister
for Commerce who will act as the Chair of the Commission and the Director General of the Department
of Trade who will be the Secretary of the Commission. They will be supported by a range of individuals,
including lawyers, economists, representatives of the Ministry of Industry, the Ministry of Home Affairs,
the Ministry of Transport and Communication and the Union Attorney General’s Office.
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Complaints are to be filed with the Commission or Secretariat and the Secretariat is tasked with
screening the complaints and reporting to the Commission on their reliability within seven days of receipt.
The Commission is empowered to form an Investigation Committee comprised of five to nine members
who have experience and knowledge in economics, law, commerce and other relevant fields. The
Investigation Committee, by itself or through Working Groups, may investigate violations of the MCL.
The MCR provide both the complainant and the subjects of an investigation with rights to provide
evidence and participate in the investigation although the degree of such participation is not
clear. Investigations may also incorporate experts with consent of the Commission. After conclusion of
an investigation, the Investigatory Committee must report to the Commission on its findings and
evidence obtained. The Commission is authorised to designate a person to collect the fines prescribed
under the MCL. An infringement may be dealt with through administrative action or through judicial
proceedings initiated by a complaint filed with the police.
Given these recent developments, businesses in Myanmar should be actively taking steps to ensure
that they are prepared for the enforcement of competition law. At the minimum, this should include
putting in place a competition compliance programme and training for staff to identify and address
potential competition law risks.

Philippines – PCC’s “Progress Report”
2018 was the first full year of the Philippine Competition Act’s (“PCA”) effectivity, after the law’s twoyear transitory period expired in August 2017. The Philippine Competition Commission (“PCC”) has
continued its enforcement efforts in this year. According to the PCC’s 2018 year-end report, it had
opened eleven preliminary inquiries: four were based on verified complaints and seven motu proprio by
the Commission. Nine of the eleven preliminary inquiries led to full administrative investigations; of which,
seven investigations are ongoing and two have been closed. We are not aware of any notable Statement
of Objections filed or adjudication proceedings underway.
To further strengthen its enforcement efforts, in November 2018 the PCC circulated for comment draft
rules for its Leniency Program. The rules were finalised and issued in December 2018, and took effect
in early 2019.
2018 was also an active year for M&A regulation. The PCC continued to modify existing rules and issue
new regulations on merger clearance. The PCC increased the merger notification thresholds, raising the
Size of Party threshold from PhP 1 billion (approximately USD 19.3 million) to PhP 5 billion
(approximately USD 96.5 million), and the value of the Size of Transaction threshold from PhP 1 billion
(approximately USD 19.3 million) to PhP 2 billion (approximately USD 38.6 million). Starting March 1,
2019, these thresholds will be adjusted to PhP 5.6 billion (approximately USD 108 million) for the Size
of Party test, and PhP 2.2 billion (approximately USD 42.4 million) for the Size of Transaction – please
refer to our client update on this latest threshold adjustment here. The PCC also issued new rules such
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as the Guidelines for the Notification of Joint Ventures; Clarificatory Note on Consolidation of Ownership;
and Guidelines on Requests for Non-coverage from Compulsory Notification.
According to the PCC’s 2018 year-end report, as of December 31, 2018, the PCC has received a total
of 168 M&A transactions, cumulatively worth PhP 2.6 trillion (approximately USD 50 billion). The PCC
approved 159 of these transactions. Of the nine remaining transactions, three are under the sufficiency
determination stage, two are under Phase 1 review, two are under the more in-depth Phase 2 review,
one is pending with the courts, and one has not been refiled. In 2018 alone, the PCC received 40 M&A
transactions, altogether worth PhP438 billion (approximately USD 8.4 billion), of which 33 were
approved. The sectors that saw the most transactions were real estate, manufacturing, electricity and
gas, and transportation and storage.
A high-profile M&A transaction tackled by the PCC was Grab’s acquisition of Uber. The PCC eventually
allowed the merger but before clearing the transaction, the PCC bound Grab to standards relating to
service quality, fare transparency, pricing, driver non-exclusivity (to ensure that Grab drivers/operators
can register and operate under other similar companies), incentives monitoring, and implementation of
an improvement plan. These standards were part of Grab’s voluntary commitments to address the
competition concerns raised by the merger of the two biggest ride-hailing app companies in the
Philippines. The PCC subjected Grab’s commitments to strict quarterly monitoring. In late 2018, the PCC
imposed fines on both Grab and Uber for violating the interim measures imposed to preserve the market
conditions prevailing before the merger and on Grab for submitting incorrect data.
Another notable transaction was the Udenna-KGLI-NM (2Go) merger, where the PCC found that it led
to substantial lessening of competition for passenger and cargo shipping services. The PCC reviewed
the parties’ voluntary commitments to address any potential harm to the market.
The PCC likewise reviewed Universal Robina Corporation’s acquisition of Central Azucarera Don Pedro,
its only competitor in the sugarcane milling services market, given concerns that this transaction would
result in a loss of competition leading to adverse effects on sugarcane planters in several provinces of
the Philippines. In February 2019, the PCC issued a decision blocking the merger upon finding that it
would create a harmful monopoly.

Singapore –
(1) Closer Scrutiny of Mergers
2018 was a very active year for merger enforcement, with the Competition and Consumer Commission
of Singapore (“CCCS”) having reviewed three mergers under an in-depth Phase 2 review in 2018 as
well as issuing an infringement decision against a completed transaction:
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•

In WMS / Drew Marine, the CCCS went into a Phase 2 review and issued a provisional decision
to block the merger as the CCCS concluded that the transaction was likely to result in a
substantial lessening of competition in the market for the supply of marine water treatment in
Singapore. It is interesting to note that the Parties had offered commitments to the CCCS but
the CCCS had assessed that the proposed commitments would not be appropriate or sufficient
to address the competition concerns. This is a reminder to merger parties that the CCCS will
critically assess any commitments proposed, and that parties must convince the CCCS of the
scope and practicality of any commitments. Eventually, the CCCS closed its assessment without
a final decision as the Parties subsequently abandoned the transaction due to antitrust
objections in the United States.

•

The CCCS moved into a Phase 2 review of the Essilor / Luxottica merger, to assess the potential
conglomerate effects of the merger, conducting an in-depth review of the potential “portfolio
power” of the merged entity. Portfolio power may arise where the two merging firms produce
complementary products. While the merger was eventually cleared by the CCCS without
commitments, this is a concrete example that the CCCS is not only concerned with horizontal
or even vertical mergers and takes seriously all types of mergers as long as a potential adverse
impact on competition in Singapore may result from the merger.

•

In Innovative / Quest, the CCCS moved into a Phase 2 review on the concerns that the Parties
were generally seen to be the closest competitors to each other for the provision of in-vitro
diagnostic tests and clinical laboratory services by private laboratories in Singapore. The CCCS
had issued specific inquiries for public consultation in the Phase 2 review. The case is ongoing.

•

In Grab / Uber, the CCCS had issued an Infringement Decision against the Parties in relation to
the sale of Uber’s Southeast Asian business to Grab in consideration of Uber holding a 27.5%
stake in Grab. The CCCS found that the transaction, which was not notified to the CCCS, had
infringed the Competition Act by causing a substantial lessening of competition in the market for
the provision of ride-hailing platform services in Singapore. In connection with this finding, the
CCCS issued directions and imposed a total fine of just over S$13 million (approximately USD
9.6 million) on both Parties. It is notable that the CCCS had defined the relevant market narrowly
as a two-sided platform matching drivers and riders for the provision of booked chauffeured
point-to-point transport services in Singapore, which included taxi booking services but excluded
street-hail and public transport. The definition of a separate “online” market that excludes streethail suggests that the CCCS may be taking a narrower and stricter approach towards market
definition; it also reflects the CCCS’s growing attention and focus on e-commerce and online
markets.

The various 2018 merger enforcement decisions underscore the importance of businesses taking a
cautious approach before entering into any merger transaction and conducting a thorough review and
consideration as to whether a merger notification in Singapore is necessary. Whilst Singapore has a
voluntary merger notification regime, the Grab / Uber case sends a clear signal that the CCCS will not
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hesitate to take action against unnotified mergers that lead to competition harm in Singapore. We
foresee that the CCCS will be as active, if not more active, in merger enforcement in 2019.

(2)

Hotels Fined for Anti-Competitive Information Exchange

On 30 January 2019, the CCCS announced that it has issued its final decision against four hotels for
infringing the Competition Act by exchanging commercially sensitive information in connection with the
provision of hotel room accommodation in Singapore.
The Infringement Decision (“ID”) was issued against the owners and operators of the relevant hotels in
relation to the following conduct:
•

Exchange of commercially sensitive information relating to their corporate customers by the
sales representatives of Capri Hotel by Fraser Changi City Singapore (“Capri Hotel”) and
Village Hotel Katong and Village Hotel Changi (“Village Hotels”) from at least 3 July 2014 to 30
June 2015 (“Capri-Village Conduct”); and

•

Exchange of commercially sensitive information relating to their corporate customers by the
sales representatives of Capri and Crowne Plaza Changi Airport Hotel (“Crowne Plaza”) from
at least 14 January 2014 to 30 June 2015 (“Capri-Crowne Plaza Conduct”).

The CCCS found that there was frequent contact between the sales representatives of Capri and Village
Hotels and of Capri and Crowne Plaza, especially during periods when corporate customers sought to
contract or re-contract with hotels in Singapore. The commercially sensitive information shared between
them included factors which can affect the future determination of room rates offered to corporate
customers, such as:
•
•
•
•
•

bid prices in response to corporate customers’ requests;
percentages by which customers asked for prices to be dropped and the position that each sales
representative’s hotel would take in response;
customers’ potential room night requirements for the sales representative’s hotel in the coming
contractual period;
customers’ current and/or historical room rates and/or room night take-up for the sales
representative’s hotel; and
whether or not a corporate customer is a key account of the sales representative’s hotel.

The sales representatives of Capri and Village Hotels also discussed, amongst others, agreements to
refrain from offering free inclusions or upgrades as well as agreements to offer corporate customers
higher priced room types at points of room booking, which can impact the room rates paid by the
corporate customer.
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The CCCS analysed the evidence of the case and concluded, amongst others, that Capri and Village
Hotels, and Capri and Crowne Plaza are close competitors located within close proximity of one another,
each vying on an almost annual basis to retain or win more corporate customers and/or increase the
number of rooms each customer bought or allocated from their city-wide projected needs. The CCCS
also concluded that the provision of commercially sensitive information exchanged between the sales
representatives provided valuable information that each sales representative could utilise for their
negotiations with customers and provided key insights that would otherwise have been unavailable.
Therefore, the sales representatives had knowingly substituted practical cooperation between them for
the risks of competition by discussing and exchanging confidential, customer-specific, commercially
sensitive information which can influence each other’s future conduct on the market and/or place them
in a position of advantage over their customers in contract negotiations. Without the exchange of
commercially sensitive information, each sales representative would have had to independently
determine their conduct on the market; and there would have been more competitive pressure on rates
(and/or terms) offered to corporate customers.
In light of the above, the CCCS took the view that the Capri-Village Conduct and the Capri-Crowne Plaza
Conduct were, by their very nature, anticompetitive, and caused serious harm to competition. The CCCS
imposed a total fine of over S$1.5 million (approximately USD 1.1 million) on the parties.
This case highlights the strict position that the CCCS takes against the exchange of sensitive information
between competitors. The mere exchange of information – or even a one-way flow of information from
one competitor to another – is sufficient to establish a competition law infringement. If a business
receives non-public commercially sensitive information from its competitor, it should immediately and
clearly distance itself from such conduct and report it to the CCCS.

Vietnam –
(1) New Competition Law and Much Awaited Implementing Decree
2018 marked an important year when Vietnam passed its new Competition Law in June 2018, effective
from 1 July 2019 (“New Law”). The New Law has brought important changes to identifying prohibited
anti-competitive agreements, leniency program, notification requirements and review system of
economic concentrations as well as organizational structure of the Vietnamese competition
agency. Many of the changes set forth in the New Law remain unclear and require detailed guidance in
order to be implemented. A detailed draft decree on implementation of the New Law was released for
public comments in late October (“Draft Decree”). This is the only Draft Decree released so far after the
passing of the New Law.
Below are notable contents of the Draft Decree:
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•

There is no clear guidance on how to identify anti-competitive agreements and how to assess
their effects on competition. Although there is guidance on the criteria that an assessment
should address, it is unclear as to what amounts to “competition harm” or “effects of substantially
restraining competition” which would render an agreement prohibited and unenforceable under
the New Law.

•

For economic concentrations, under the New Law, a transaction will be prohibited when having
the effect of substantially restraining competition in the market. A transaction will have to be
notified to the competition agency when meeting the notification thresholds. The Draft Decree
provides for the following notification thresholds:
o
o
o

either party having total assets or revenues in Vietnam valued from VND 1,000 billion
(approximately USD 43 million);
for onshore transactions, total value of the transaction from VND 500 billion
(approximately USD 22 million); or
parties having combined market share of 30% or more.

These proposed thresholds have been criticised to be on the low end and may be burdensome
for businesses. It is still unclear as to whether the authorities would be willing to reconsider these
notification thresholds.

(2)

Investigation into Grab / Uber Deal Continues

The Vietnam Competition Authority (“VCA”) had joined its peers in Singapore and the Philippines in
reviewing the Grab / Uber deal from a Vietnam Competition Law perspective. This marked the very first
formal investigation into an economic concentration by the VCA under the current Competition Law of
2004.
A preliminary investigation was initiated on 12 April 2018, followed by a formal investigation on 18 May
2018. VCA concluded its investigation on 30 November 2018, in which the merger was found to be
unlawful, i.e. parties having combined market share exceeding 50%. The case was then passed to the
Competition Council for determination in early December 2018.
On 1 February 2019, the Handling Panel of the Competition Council issued a decision to return the case
file to the VCA for further investigation, likely due to insufficient grounds for a determination. The VCA
will have 60 days from 1 February 2019 to supplement its investigation report before it is submitted again
to the Competition Council.
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(3)

Launch of Survey on Leniency Programme under New Law

In February 2019, VCA, in collaboration with the Korea Fair Trade Commission (“KFTC”) and Korea Fair
Trade Mediation Agency (“KOFAIR”), launched a survey on enterprise awareness of the leniency
program introduced in the New Law. This survey is part of the research on fair competition capability
reinforcement project within the framework of the Korea – Vietnam Free Trade Agreement, with a
purpose to build an effective leniency program under the New Law.
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