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Release of Claims Against Third Parties in 
Schemes of Arrangement 
 

Introduction  
 

Under a scheme of arrangement, a company in financial distress is able to propose a compromise or arrangement 

with its creditors, in which claims against the company may be given up. However, does the scope of a scheme of 

arrangement include the release of claims against third parties as well? This was one of the questions considered 

by the Singapore High Court in Re: Empire Capital Resources Pte Ltd [2018] SGHC 36. 

 

The case involved notes which had been issued by two companies. The applicant for the scheme of arrangement 

was the guarantor of the notes rather than the issuing companies themselves. Under the proposed scheme, the 

liabilities of the applicant and the issuers under the notes would be compromised.  

 

The objecting creditors sought to challenge the application on, inter alia, the ground that the proposal fell outside 

of the scope of a scheme of arrangement, as the creditors were being asked to give up a right in respect of a third 

party. On this point, the High Court found against the creditors, holding that the release of a third party’s debt would 

fall within the scope of a scheme of arrangement if there was a connection between the applicant’s debt and the 

third party’s debt. However, the High Court held that the fact that the creditors had other rights exercisable against 

different entities on its own called for separation of the creditors into different classes. 

 

Brief Facts 
 

The case involved two note programmes, in which notes were issued by two companies, namely, Berau Capital 

Resources Pte Ltd and PT Berau Coal Energy Tbk (respectively, “BCR” and “BCE”). The Applicant, Empire Capital 

Resources Pte Ltd, was a guarantor of both sets of notes. 

 

BCR and BCE were both unable to make payment under their respective note programmes. Both companies 

applied, inter alia, for leave of Court to convene meetings of creditors to approve schemes of arrangement but 

subsequently withdrew their respective applications. 

 

Finally, the Applicant applied for leave to convene a meeting of creditors to consider a proposed scheme of 

arrangement under section 210 of the Companies Act. Under the proposed scheme, the liabilities of the Applicant 

and that of related entities including BCR and BCE under the existing notes could be discharged. In exchange, new 

notes would be issued to the existing noteholders by PT Berau Coal and guaranteed by BCE.  

 

Certain noteholders objected to the application on a number of grounds, including that: 

 

(i) The proposed scheme fell outside the ambit of section 210 as it involved the improper release of 

claims against third parties which were not ancillary to or contingent on the release of primary claims 

against the scheme company (ie, the Applicant’s debts could be compromised without affecting the 

debts of BCE and BCR);  

(ii) The BCR noteholders and the BCE noteholders should be placed in different classes for voting; 
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(iii) There was insufficient disclosure of material information.  

 

Holding of the High Court 

 

The High Court allowed the scheme meeting to be convened, but with the BCR noteholders and the BCE 

noteholders grouped into two separate classes.  

 

Approach in leave and sanctions 

 

The Court held that, at the leave stage, abuse of process may be an additional reason for the court declining to 

approve the calling of a meeting (though the Court held that there was no such abuse in this case). The Court 

emphasised that the merits or otherwise of the scheme is really an issue to be left to the creditors to determine in 

the meeting. However, because of the binding nature of the vote, if the required threshold is reached and Court 

approval is obtained, matters relating to the fairness of process and anything that indicates the process is being 

used for other purposes (such as delay or gamesmanship), should be addressed at the leave stage. 

 

The Court further stated that it is appropriate for the Court to consider matters relating to the scope of the scheme 

at the leave stage if there is a question about whether the scheme proposed is properly a compromise or 

arrangement within meaning of section 210. 

 

Release of third party claims 

 

A unique feature of this case was that Applicant was the guarantor and not the issuer of the notes which would be 

compromised. The issuers (BCR and BCE) had failed in their earlier attempts to restructure the notes.  

 

The Court had to consider whether what was proposed fell within the scope of a compromise or arrangement under 

section 210. In this regard, the Court examined English, Australian and Singapore authorities to determine whether 

claims held by the creditors against third parties could be given up in a scheme of arrangement, and whether it 

would bind dissentient creditors. 

 

The Court held (citing the Court of Appeal decision in Daewoo Singapore Pte Ltd v CEL Tractors [2001] 2 SLR(R) 

791) that section 210 is broad enough to cover the release of claims against third parties; the agreeability of what 

is proposed is a matter for the creditors to weigh. However, to prevent the use of section 210 for collateral purposes, 

there must be a demonstrable connection or nexus between the applicant company’s debt and the third party’s 

debt. While the Court expressed the view that what amounts to a sufficient connection cannot be laid down with 

any definitiveness, it held that a wholly unconnected third party debt would clearly fail, and that a connection would 

generally be made out where one debt is a guarantee for the other. 

 

The Applicant’s debts were a guarantee of BCR’s and BCE’s debts under the notes, and the debts were thus 

connected. As such, the proposed scheme fell within the scope of section 210.  

 

Classification 

 

The Court held that the noteholders under BCR’s and BCE’s note programmes should be separated into two 

different classes of creditors for the purposes of the meeting to consider the proposed scheme. 
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The Court noted that it may be possible for two sets of noteholders (whose notes were issued by different companies 

within the same group) to consult together. The Court further noted that it may be possible for two sets of 

noteholders to consult together even if there is some difference in levels of recovery. The main issue that needs to 

be determined is whether that difference in rights or returns is such that they cannot reasonably deliberate as a 

group. 

 

In this case, the Court noted that the creditors were being asked to consider third party releases in respect of each 

issuer. While the creditors had other commonalities, the fact that the creditors had other rights exercisable against 

different entities on its own called for separation of the creditors into different classes. The considerations that may 

come into play in deciding whether to grant any release and what should be the price of such release could attract 

different results. 

 

Financial disclosure 

 

The Court indicated that inadequacy of information might be a basis for the Court’s refusal to grant leave to convene 

a meeting as circumstances would indicate lack of bona fides. However, the Court held that any deficiency in this 

case did not go that far. Importantly, the Applicant in this case had indicated that it was prepared to disseminate 

documents of the noteholders’ expert for consideration by other creditors, but the noteholders were not receptive 

to this. 

 

Moratorium 

 

The Applicant sought but failed to obtain a moratorium in respect of foreign proceedings outside Singapore. As the 

present proceedings fell outside the 2017 amendments to the Companies Act, the Applicant sought to invoke the 

Court’s inherent jurisdiction. The Court held that any inherent jurisdiction should generally not be exercised to affect 

proceedings overseas. 

 

Concluding Words 
 

In this decision, the Court adopted the approach that section 210 should be used flexibly to further legitimate 

commercial ends. In that regard, the release of claims against third parties would generally be facilitated if the 

creditors as a voting group have decided to proceed. 

 

Of course, the interests of the minority would have to be protected in the release of such claims. The section 210 

framework itself contains protective measures, such as the requirement of a super majority in the creditors’ vote. 

The Court here also clarified that the applicant’s debts and the third party’s debts would have to be connected so 

as to prevent an abuse of the section 210 procedure. 

 

For further queries, please feel free to contact our team below. 
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Contact 
  

   

 

Raelene Pereira 
Partner 
 
D +65 6232 0401 
F  +65 6428 2027 
 
raelene.pereira@rajahtann.com 

 

  

 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


