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 Enforcement Of Monetary Judgments Of 
Foreign Courts Through Bankruptcy 
Proceedings 

 Relevance Of This Update 

In AmBank (M) Bhd v Yong Kim Yoong Raymond [2009] SGCA 5, the Court 
of Appeal was faced with the task of interpreting section 61(1)(d) of the 
Bankruptcy Act  (Cap 20) (“Act”) for the first time. Section 61(1)(d) of the Act 
essentially stipulates that creditors should only present a bankruptcy 
application in respect of a debt incurred outside Singapore if such a debt is 
owed under a judgment or award which is enforceable by execution in 
Singapore.  

The Court of Appeal held that section 61(1)(d) of the Act applied to all 
foreign debts (even if the foreign debt was crystallised in a foreign judgment 
which had since been registered in Singapore), and interpreted the phrase 
“enforceable by execution in Singapore” as requiring that the foreign 
judgment (which crystallised the foreign debt) be immediately enforceable 
without requiring the leave of court rather than potentially enforceable (upon 
obtaining the leave of court). This decision provides guidance to creditors 
seeking to enforce monetary judgments of foreign courts through 
bankruptcy proceedings in Singapore.  

Facts Of The Case 

In AmBank (M) Bhd v Yong Kim Yoong Raymond [2009] SGCA 5, the 
predecessor of AmBank (M) Bhd (“AmBank”), Malaysian Borneo Finance 
Corporation (M) Berhad (“MBFC”) obtained a judgment in Malaysia against 
a debtor, for his failure to honour his obligations under a personal 
guarantee. In October 1994, the Malaysian judgment obtained against the 
debtor was registered in Singapore (under the provisions of the Reciprocal 
Enforcements of Commonwealth Judgments Act). Almost 12 years later, in 
September 2006, AmBank served a statutory demand on the debtor and 
subsequently initiated bankruptcy proceedings.  

The debtor resisted the application on several grounds. First, it was alleged 
that the Malaysian judgment (which was obtained in November 1988) was 
time-barred. This argument was relied upon by the debtor only at first 
instance and was not advanced before the Court of Appeal). Second, it was 
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argued that the Malaysian judgment was not a debt enforceable by 
execution in Singapore under section 61(1)(d) of the Act as AmBank had 
failed to obtain leave of the Singapore courts under order 46 rule 2(1)(a) of 
the Rules of Court. Order 46 rule 2(1)(a) requires the leave of the Singapore 
courts to be obtained before a party can enforce a foreign judgment that is 
more than six years old. Lastly, the debtor submitted that AmBank did not 
comply with order 46 rule 2(1)(b) of the Rules of Court which states that 
leave must be obtained to execute a judgment where a change has 
occurred in the parties entitled to execution of the judgment. In this regard, 
the debtor contended that the leave of the Singapore courts was required, 
given the change of the bank’s name from “MBFC” to “AmBank”.  

The debtor failed at first instance before the Registrar but succeeded on 
appeal before the High Court. AmBank appealed the decision of the High 
Court to the Court of Appeal.  

Decision Of The Court Of Appeal 

The Court affirmed the holding of the High Court that AmBank’s bankruptcy 
application must be dismissed. It held that where a debt is incurred outside 
of Singapore, it can only be used as a basis to mount a bankruptcy 
application if the debt is enforceable by virtue of a judgment or award which 
is enforceable by execution in Singapore. In reaching this conclusion, the 
Court took the opportunity to examine the legislative history behind section 
61(1)(d) of the Act and concluded that this provision was introduced to 
provide additional protection to persons with property in Singapore.  

On the question of whether a debt is a foreign debt, the Court held that this 
is a question of fact and where it had been so established, section 61(1)(d) 
of the Act would apply. This would be so even in cases where the foreign 
judgment is registered in Singapore as the registration of the judgment does 
not “mask the origins of the debt or change its character”. The fact that the 
foreign judgment had been registered under the Reciprocal Enforcement of 
Commonwealth Judgments Act only meant that the Singapore courts would 
be allowed to treat the foreign judgment as if it were a judgment of a 
Singaporean court but that did not alter its character, in that it was still a 
foreign (Malaysian) debt.  

In construing the scope of the phrase “enforceable by execution in 
Singapore” in section 61(1)(d) of the Act, the Court adopted the narrower 
interpretation (as argued by AmBank). This required that the judgment / 
award  be  “immediately executable”  without  the leave of court rather  than 
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 merely be “potentially executable” with the leave of court.  In this regard, the 
Court took into consideration that if the wider interpretation (that the 
judgment be “potentially executable”) was adopted, it would lead to an 
anomalous result in cases where more than six years had lapsed from the 
date of the foreign judgment. 

 This is because a party issuing a writ of execution (in order to seize and sell 
the debtor’s property) based on a registered foreign judgment, where more 
than six years had lapsed, would require the leave of court under order 46 
rule 2(1)(a) of the Rules of Court. However, no leave would be required to 
commence the more “draconian” course of bankruptcy proceedings (based 
on the wider interpretation of section 61(1)(d) of the Act) in respect of the 
same foreign judgment. Thus, the Court noted that adopting the wider 
interpretation would allow a party seeking to enforce the judgment by 
means of bankruptcy proceedings to avoid explaining to the court why leave 
should be granted for the execution of the judgment (after a lapse of six 
years). The Court thus affirmed the holding of the High Court that AmBank’s 
bankruptcy application must be dismissed.  

 On the final issue of whether AmBank was precluded from commencing 
bankruptcy proceedings on the basis of order 46 rule 2(1)(b) of the Rules of 
Court, the Court held that the change in parties referred to in the rules 
referred to a change in the identities of the parties (eg as a result of death 
or assignment) and did not refer to a change in name. However, this issue 
was moot, as the appeal had been disposed of on the basis of the holding 
on section 61(1)(d) of the Act.  

 Concluding Words 

If you would like more information on the above, please contact Aurill Kam, 
whose number appear on the left of page 2, or contact the Knowledge & 
Risk Management Group at eOASIS@rajahtann.com, and we would be 
happy to assist you. 

 

 
Rajah & Tann LLP is one of the largest law firms in Singapore, with a representative office in Shanghai.  It is a full service firm 
and given its alliances, is able to tap into resources in a number of countries. 

 
Rajah & Tann LLP is firmly committed to the provision of high quality legal services.  It places strong emphasis on promptness, 
accessibility and reliability in dealings with clients.  At the same time, the firm strives towards a practical yet creative approach in 
dealing with business and commercial problems. 
 
 
The information contained in this Update is correct to the best of our knowledge and belief at the time of writing.  The contents of 
the above are intended to provide a general guide to the subject matter and should not be treated as a substitute for specific 
professional advice for any particular course of action as the information above may not necessarily suit your specific business 
and operational requirements.  It is to your advantage to seek legal advice for your specific situation.  In this regard, you may call 
the lawyer you normally deal with in Rajah & Tann LLP or e-mail the Knowledge & Risk Management Group at 
eOASIS@rajahtann.com. 


