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anti-wager rationale for insurable interest, namely that an insurable interest “is to preclude
the possibility of gambling by the assured”.* He did not mention any other rationales
or justifications for the requirement of insurable interest and his exclusive reliance on
the anti-wagering rationale is perhaps referable to the insurer’s counsel’s contention that
Western Trading’s insurance contract was ‘“no more than a disinterested wager on whether
or not the Boak would burn down”.”® Given the correlation between the presence of an
insurable interest and the suitability of an insurance product for a specific policyholder
discussed above, the requirement of insurable interest may have a role to play that goes
beyond that of a dividing line between insurance and wagering.

Conclusion

Western Trading serves as an example that it can be difficult to determine an insurable
interest on the facts, even if the parties agree on the law on the nature and extent of an
insurable interest. Judge Mackie QC’s decision reconfirms that the courts do not look
favourably upon insurers pleading a lack of insurable interest as a defence to their liability
for a claim. His criticism that the insurer showed no interest in the insurable interest
position until a claim was made is a pointer to insurers to consider a proposer’s interest
in the insured subject matter at placement stage. His comments on the rationale for the
requirement of insurable interest also serve as a reminder that the traditional justifications
for the principle of insurable interest have been challenged®® and that, in connection with
the law reform proposals, the place and purpose of the requirement for insurable interest
in modern English insurance law merit further examination.
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JURISDICTION CLAUSES IN TRUST INSTRUMENTS
Crociani v Crociani

Jurisdiction clauses are a common feature in trust instruments today. However, the unique
nature of trusts raises difficulties that usually do not arise in contractual situations. For
one, the drafting of such clauses is often idiosyncratic, providing for the trusts’ “forum
for administration”. In addition, the provisions are typically drawn unilaterally by the
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settlo—to what extent, then, do they bind the beneficiaries? In Crociani v Crociani,' an
appeal from Jersey, the Privy Council found that a forum for administration provision
which the trustees argued was an exclusive jurisdiction clause had in fact nothing to do
with jurisdiction at all; and that, even if it was indeed an exclusive jurisdiction clause,
it would not be accorded the same weight as one found in a contract. This is the first
Privy Council decision to have dealt squarely with the interpretation and applicability of a
jurisdiction clause in a trust instrument.

The material facts may be simply stated. In 1987 Mme Crociani settled substantial
assets into the Grand Trust in favour of her two daughters, Cristiana and Camilla. Under
cl.15 of the Grand Trust, the governing law of the trust was at the outset the law of the
Bahamas. However, cl.12 allowed the incumbent trustees to appoint new trustees and to
change the proper law of the trust, after which the trust funds would be held:

subject to and governed by the law of the country of residence or incorporation of such new Trustee
or Trustees and thereafter the rights of all persons and the construction and effect of each and every
provision hereof shall be subject to the exclusive jurisdiction of and construed only according to the
law of the said country which shall become the forum for the administration of the trusts hereunder...

In 2012, the outgoing trustees, comprising Mme Crociani, Mr Foortse and a Jersey trust
company, resigned and appointed a Mauritian trust company as sole trustee of the Grand
Trust. In 2013, Cristiana commenced proceedings in Jersey against the outgoing trustees to
seek equitable compensation for alleged breaches of trust. Cristiana also sought to set aside
their purported resignation and change of the proper law and forum for administration. In
response, the trustees (including the new trustee) applied to stay the Jersey proceedings
on the basis of forum non conveniens, arguing that cl.12 conferred exclusive jurisdiction
on the Mauritian courts. The trustees’ stay application was unsuccessful in both the Jersey
Royal Court and Court of Appeal, and they appealed to the Privy Council.

Is a “forum for administration’ clause a jurisdiction clause?

Whether cl.12 conferred exclusive jurisdiction on the Mauritian courts turned on two key
phrases, namely the provisions for “the exclusive jurisdiction of ... the law of the said
country” and “the forum for the administration for the trusts”. The Board held that the
former did not assist the trustees as it was merely a choice of law provision, the purpose
of which was to avoid dépecage (ie, different issues being governed by different laws).
The Board’s analysis in respect of the forum for administration provision deserves closer
attention. Surprisingly, although the provision has long been used in trust deeds,? its precise
import is still a matter of controversy. In particular, prior to Crociani, it was understood
that “forum for administration” was a reference to a court, but lawyers disagreed as to
its purpose. The source of the debate may be traced to Koonmen v Bender,> where the
Jersey Court of Appeal had to interpret a clause stating that “[the trust] is established
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under the laws of Anguilla and ... the Proper Law shall be the law of Anguilla which
said Island shall be the forum for the administration thereof”.* The court held that this
conferred exclusive jurisdiction on the Anguillan courts. This decision was later criticised
in an oft-cited commentary, which argued that the expression “forum for administration”
is concerned only with “aspects of the administration of the trust which, for one reason or
another, require the assistance of the court”.’ On this view, the clause ostensibly captures
only friendly proceedings known as administration actions commenced by trustees. This
would include matters such as the clarification of trustees’ investment powers, directions
relating to the distribution of trust assets, and applications to remove or appoint trustees,
but not contentious breach of trust claims.® In recent years, this narrow interpretation
appears to have gained traction,” and was, indeed, adopted by the Jersey Court of Appeal
in the present case.®

Crociani marks a significant development, because, without expressing any view on
the merits of the narrow interpretation, the Board adopted an unprecedented, even stricter
reading of “forum for administration” in reaching the conclusion that cl.12 was not an
exclusive jurisdiction clause. According to the Board, the words “forum for administration”
in the Grand Trust were not even a reference to any court, but merely pointed to “the place
where the trust is administered in the sense of its affairs being organised”.’ In other words,
cl.12 was not concerned with jurisdiction at all. The Board held that such a reading was
supported by the fact that cl.12 referred only to the country of the new trustee, as opposed
to the courts of that country; and furthermore such a reading was not precluded, as the
expression “forum of administration” did not carry any sufficiently well-established technical
significance.'® Accordingly, post-Crociani, it will be very hard indeed to argue that a forum
for administration provision is a jurisdiction clause. The provision must refer specifically
to the courts of a country; but, even if this is so, the prevailing view (which Crociani leaves
intact) remains that it has no application to contentious breach of trust claims.

On the facts of the case, the end result in Crociani must be correct,!'! but it is nonetheless
necessary to consider whether the Board’s analysis as regards the forum for administration
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provision is sensible. First, if it is true that it only identifies the geographical location for
the running of the trust, then it is in fact otiose—trustees are generally free to carry on such
internal management wherever they think fit."” Second, the Board considered that “forum”
may simply mean “a place for any purpose”,'* but predominantly the word has always
referred to a place where jurisdiction is exercised.'* More importantly, “administration” in
the context of trust law in fact has a well-established technical significance, ie, the judicial
execution of a trust."”

Indeed, it would have been opportune for the Board to examine the view that
administration in this context does not admit of contentious breach of trust claims
between trustees and beneficiaries. Properly understood, there is no reason why a forum
for administration provision in a trust instrument cannot be a jurisdiction clause governing
such hostile litigation. Under the courts’ administrative jurisdiction, both trustees and
beneficiaries were entitled to commence administration actions, which, simply put, refers
to any claim where the relief sought is the execution of a trust under the direction of
the court.'® This jurisdiction did not only deal with friendly proceedings commenced by
trustees—in fact, administration actions were once the only means by which any dispute
between trustees and beneficiaries could be resolved.'” In the UK, with the introduction
of Ord.55, .3 of RSC 1883, trustees and beneficiaries were finally able to bypass a full
administration when all they needed were specific reliefs or directions from the court, but
this did not change the fact that the courts’ administrative jurisdiction still contemplated
hostile litigation between trustees and beneficiaries. Thus, under Ord.85 of RSC 1965
(titled “Administration and Similar Actions” and which succeeded Ord.55, r.3 of RSC
1883'%), r.4 specifically stated that in an administration action the court could grant “any
relief to which the plaintiff may be entitled by reason of any breach of trust, wilful default
or other misconduct of the defendant”.

This historical backdrop is consistent with case authorities showing that beneficiaries
could make breach of trust claims in administration actions."” It also coheres with the
fundamental principles which underlie breach of trust claims. Where a rendered account
in an administration action showed that a trustee had misapplied the trust property (eg,
by an unauthorised disposition or investment) and the beneficiary refused to adopt the
unauthorised transaction, the beneficiary could falsify that transaction in the account so
that the trustee would be personally liable to reconstitute the trust property. On the other
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hand, where the account showed that the trustee maladministered the trust by failing to
obtain certain property, the beneficiary could surcharge the account so that the trustee
would be personally liable to put right the deficit at his own expense.

The effect of an exclusive jurisdiction clause in a trust instrument

Although the Board concluded that cl.12 of the Grand Trust was not a jurisdiction clause,
it nevertheless went on to consider obiter how cl.12 would have been applied in the event
that it was an exclusive jurisdiction clause. In this regard the position in a contractual
scenario is relatively settled: in general, the party suing in the non-contractual forum
bears the burden of showing strong reasons for departing from the exclusive jurisdiction
clause.” The question in Crociani was whether the same test applies vis-a-vis a trust deed.
The Board held that, although a trustee is prima facie entitled to enforce an exclusive
jurisdiction clause in a trust deed, it would be easier for a beneficiary to resist the
enforcement of the clause than a party in a contractual scenario.”? Applied to the case
at hand, there were numerous reasons why the Jersey proceedings should not be stayed,
including the facts that most of the issues would be governed by Jersey law, most of the
evidence and witnesses were in Jersey, and the trustees had conceded in pre-proceedings
correspondence that they were content to explain themselves to the Jersey Royal Court.
For present purposes, however, what is noteworthy is the Board’s reasoning that:*

“In the case of a clause in a trust, the court is not faced with the argument that it should hold a
contracting party to her contractual bargain. It is, of course, true that a beneficiary, who wishes to
take advantage of a trust can be expected to accept that she is bound by the terms of the trust, but it is
not a commitment of the same order as a contracting party being bound by the terms of a commercial
contract.”

Thus far, the English courts have yet to have the occasion to consider properly whether
a dispute resolution clause in a trust instrument is binding on a beneficiary.” Apart
from situations involving forum non conveniens,” the question most often arises in the
discussion of the arbitration of trust disputes, where there is a divergence of academic
opinions as to whether a beneficiary may be compelled to submit his disputes with a
trustee to arbitration. On one hand, under the “deemed acquiescence” (sometimes also
referred to as “benefits and burden”) theory, it is said that the bounty which the beneficiary
enjoys must come together with the onerous terms of the trust drawn by the settlor, or at
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least that the beneficiary must be taken to have agreed to be bound by them.? This position
is generally thought to be sound, although an opposing view says that beneficiaries’
rights and interests are bestowed not by the settlor but by principles of equity.?”” The latter
proposition cannot be seriously contested, but on closer analysis does not explain why
equity would not require the beneficiary to abide by the terms of the trust.

Advocates of trust arbitration would welcome Crociani in so far as it accepts in
principle the deemed acquiescence theory (albeit without a detailed analysis), especially
since most arbitration legislation mandate a stay of court proceedings so long as a valid
arbitration agreement is in place.”® Nevertheless, Crociani raises a more fundamental
question: is it appropriate or necessary even to compare the binding effect of trust clauses
on beneficiaries as against contractual clauses on contracting parties? If the type of mutual
bargain or consent found in the contractual paradigm is necessary to enforce an exclusive
jurisdiction clause in a trust instrument to its fullest extent, then the inquiry is surely a non-
starter to begin with. Yet, mutual bargain or consent is usually a non-issue when trustees
seek to enforce other types of terms in a trust, such as exemption clauses or scope of duty
provisions. Trusts are not contracts. It is perhaps ironic that the Board considered this a
reason why an exclusive jurisdiction clause in a trust deed should attract less weight.”

Conclusion

Issues such as arose in Crociani are very practical problems for trusts practitioners, and
the courts—mostly in the offshore jurisdictions—have only just started to grapple with
these questions. Regrettably some uncertainty persists after Crociani, and it is hoped that
it will not be long before the highest appellate court may get the opportunity to visit these
issues again.
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