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Developments in Restructuring & 
Insolvency in 2017  

Introduction 
 

2017 has seen a considerable number of developments in the area of restructuring and insolvency in Singapore. 

Apart from legislative amendments to the bankruptcy and insolvency regime, the Singapore courts have also issued 

a number of significant decisions dealing with various aspects of insolvency law.  

 

In this Client Update, we highlight some of the notable decisions issued over the course of the past year in the 

areas of restructuring and insolvency.   

 

Restructuring 
 

First Decision on Rescue Financing 

 

Singapore’s restructuring and corporate rescue framework has recently undergone significant reform, with the 

Companies (Amendment) Act 2017 coming into force. One of the areas that has seen the most significant 

development is that of schemes of arrangement, with the introduction of enhanced creditor protection and 

procedural enhancements, including rescue financing provisions allowing the grant of ‘super priority’ status.  

 

In Re Attilan Group Ltd [2017] SGHC 283, the Singapore High Court issued its first decision on rescue financing, 

providing guidance on the application of these provisions. The Court highlighted that the financing must be 

necessary for the survival of the company as a going concern, and/or necessary to achieve a more advantageous 

realisation of the assets of a company than on winding up. The Court also laid out the factors it would consider in 

determining whether to exercise its discretion to grant super priority, including the relevance of evidence of 

reasonable attempts to secure financing without super priority. 

 

Here, the Court allowed the application to convene a creditors’ meeting but declined to grant super priority status 

to the proposed financing, finding that the applicant had failed to show that it had made reasonable efforts to source 

for financing without super priority.  

 

The creditor opposing the application for super priority was successfully represented by Leong Kah Wah, Sheila 

Ng and Lim Ruo Lin of Rajah & Tann Singapore LLP. 

 

Voting in Schemes of Arrangement 

 

Schemes of arrangement are key restructuring tools, but they require the approval of the requisite proportion of 

creditors or shareholders. As such, the Companies Act sets out requirements for voting in schemes of arrangement 

to protect the interests of the stakeholders. In SK Engineering & Construction Co Ltd v Conchubar Armomatics Ltd 

and another appeal [2017] 2 SLR 898, the Singapore Court of Appeal had the opportunity to consider the operation 

of some of these protective mechanisms, including the principles behind related creditors as well as the headcount 

test.  
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Related creditors – Creditors which are related to the scheme company are liable to have less weight attributed 

to their votes due to concerns over their objectivity when voting for a scheme. While the Court acknowledged that 

this is a fact-sensitive issue, it also set out a list of factors which could indicate a related company. The Court felt 

that the exercise of determining a partial discount for the votes of related creditors may be arbitrary and subjective.  

The Court of Appeal was instead of the view that the votes of related creditors should be wholly discounted. 

 

Headcount test – Under section 210(3AB)(a) of the of the Companies Act, a scheme of arrangement must be 

approved by a majority in number of the scheme company’s creditors or shareholders (as the case may be) 

representing three-fourths in value of the creditors or shareholders. This headcount test is to prevent creditors with 

large claims from taking effective control of a vote. However, this has given rise to the phenomenon of vote-splitting, 

whereby shareholders who do not form the majority in number despite forming more than three-fourths of the value 

of shareholders will give away shares to parties who are willing to vote in line with them, thereby circumventing the 

headcount test. 

 

Here, the majority creditors had assigned part of the debts owed by the scheme companies to third parties which 

subsequently voted in line with them. The Court found that these assignments were not genuine assignments made 

at arms-length, but were rather for the purpose of circumventing the headcount test. Notably, there was a lack of 

proof as to the nature and authenticity of the debts. 

 

Cross-Border Schemes of Arrangement 

 

With corporate insolvencies becoming increasingly cross-border in nature, the Singapore court has had to consider 

whether and how it should recognise foreign insolvency proceedings and render assistance by regulating its own 

proceedings. In Arris Solutions, Inc and others v Asian Broadcasting Network (M) Sdn Bhd [2017] 4 SLR 1, the 

Singapore International Commercial Court examined the appropriate scope of such assistance in the context of a 

foreign scheme of arrangement.  

 

The Plaintiffs had commenced proceedings in Singapore to determine the Defendant’s liability to each Plaintiff. 

However, the Defendant then commenced scheme of arrangement proceedings in Malaysia, and sought a stay of 

proceedings in Singapore, as well as a restraint of enforcement against its assets.  

 

The Court did not grant the stay of proceedings, holding that it would allow the proceedings in Singapore on liability. 

However, the Court stayed the execution of the judgment pending the Malaysian proceedings. 

 

While the Court indicated that it may in certain circumstances recognise and assist a foreign restructuring process 

such as a scheme of arrangement, it also demonstrated that a primary concern in such applications would be 

whether the regulation of its own proceedings would in fact be of assistance to the foreign proceedings. 

 

Restructuring of Business Trusts 

 

Restructuring is a potentially complex issue, requiring a balance of the interests of stakeholders, as well as the 

observation of procedural obligations. In Singapore, while the restructuring process for companies is largely 

entrenched in statute, the equivalent procedure for business trusts is less clear. In Re: Croesus Retail Asset 

Management Pte Ltd [2017] SGHC 194, the Singapore High Court sought to remedy this by issuing some guidance 

for practitioners on the restructuring of business trusts. 
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Here, a retail business trust sought to give effect to the acquisition of all its units by a third party via a trust scheme. 

The applicant sought the Court’s assistance in issuing orders to give effect to its proposed procedure. Notably, the 

procedure paralleled that of an application for a scheme of arrangement under section 210 of the Companies Act. 

 

The High Court approved most of the application, granting orders for the calling of the scheme meeting and a 

subsequent hearing for the Court to approve the scheme. The Court reasoned that the safeguards in the section 

210 mechanism would serve to justify the imposition of the will of the majority on the minority in the restructuring of 

a business trust. The Court also noted that other alternative mechanisms may suffice, depending on whether 

adequate protection would be provided to the unit holders as the beneficiaries in an investment vehicle. 

 

Voluntary Arrangements in Bankruptcy – Duties of the Debtor and Nominee 

 

As an alternative to bankruptcy, debtors may explore voluntary arrangements, whereby the debtor seeks to obtain 

the creditors’ approval of a debt settlement proposal. In Re Aathar Ah Kong Andrew [2017] SGHCR 4, the High 

Court explored novel issues regarding such voluntary arrangements, including the scope of the duties of the debtor 

and the nominee supervising the arrangement. 

 

The case involved several applications by creditors to revoke the approval given at a creditors’ meeting as the 

debtor had not provided sufficient information of his alleged assets and liabilities, and the nominee had failed to 

discharge his duties in assessing the same. 

 

The High Court allowed the application, determining that the debtor and the nominee had breached their duties 

regarding the voluntary arrangement and the creditors’ meeting. The Court thus revoked the approval and ordered 

that no further meetings be held. 

 

Jansen Chow and Priscilla Soh of Rajah & Tann Singapore LLP successfully represented one of the creditors in 

this matter.  

 

Insolvency 
 

Criteria for Removal of Liquidators 

 

When a company enters into liquidation, control of the company’s operations shifts into the hands of the appointed 

liquidators. The liquidators then incur certain responsibilities and obligations with respect to the company and its 

creditors. In Petroships Investment Pte Ltd v Wealthplus Pte Ltd (in members’ voluntary liquidation) (Koh Brothers 

Building & Civil Engineering Contractor (Pte) Ltd and another, interveners) [2017] SGHC 122, the High Court 

examined the circumstances in which it would order liquidators to be removed from their positions. 

 

The Plaintiff was a minority shareholder of the company in question. The Plaintiff had, in a number of previous 

unsuccessful applications, sought to impugn four earlier transactions involving the company. In this application, 

brought after the company entered into members’ voluntary liquidation, the Plaintiff sought to remove the company’s 

liquidators for refusing to accede to its demands to investigate the four transactions, alleging a lack of impartiality. 

 

The High Court dismissed the application, finding that the Plaintiff had failed to show actual bias or the perception 

of bias, or that the removal of the liquidators would be in the interest of the liquidation.  
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The Plaintiff’s application was successfully opposed by the majority shareholders of the company, represented by 

Chandra Mohan Rethnam of Rajah & Tann Singapore LLP. 

 

Maritime Contractual Liens and the Need for Registration 

 

In the shipping industry, it is not uncommon for shipowners and charterers to arrange for contractual liens over sub-

freights or sub-hire. However, the characterisation of such contractual liens has been the subject of some 

uncertainty, with different approaches across certain jurisdictions.  

 

In Duncan, Cameron Lindsay and another v Diablo Fortune Inc and another matter [2017] SGHC 172, the Singapore 

High Court was faced with issues regarding maritime contractual liens and the effect of insolvency upon their 

validity. In particular, the Court had to consider the proper governing law and whether such liens have to be 

registered.  

 

Here, the Court found that the registration of these charges in insolvency would be governed by Singapore law, 

and that the maritime contractual liens constituted charges which have to be registered to be valid as against the 

liquidator.  

 

Matthew Teo of Rajah & Tann Singapore LLP served as the Amicus Curiae for the Court in this matter. 

 

Defaults in Mortgage Payments – The Effect of Extensions of Time 

 

A default in mortgage payments triggers a variety of rights and potential consequences. The case of The Bank of 

East Asia Limited v Lerida Pte Ltd and another matter [2017] SGHC 261 dealt with one such consequence – the 

right to enter into possession after the expiry of the one month’s notice required under section 75(2) of the Land 

Titles Act. Here, the Singapore High Court considered the effect of an extension of time on the mortgagee’s rights. 

 

In this case, the mortgagee Bank had issued notice of its intention to exercise its right to take possession of the 

mortgaged properties to the mortgagors following defaults in payment. After the expiry of the one-month’s notice 

period, the Bank entered into settlement agreements with the mortgagors. Upon further default, the Bank sought to 

exercise its power to take possession of the mortgaged properties. However, the mortgagors argued that the Bank 

should have issued fresh notices pursuant to section 75(2) following the settlements agreements. 

 

The Court held in favour of the Bank, holding that the settlement agreements did not affect the Bank’s right to 

recover possession of the properties. The agreements clearly preserved the Bank’s right to enter into possession 

upon breach of the terms contained therein. 

 

The Bank was successfully represented by Chua Beng Chye, Raelene Pereira, Cherie Tan and Chan Min Hui of 

Rajah & Tann Singapore LLP.  
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Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 
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kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


