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High Court Examines Threshold for Sole 
Custody Orders Involving Parental 
Absence   

 

Introduction 
 
Does a parent’s absence from a child’s life warrant the making of a sole custody order? Custody of 

children, which gives a parent the right to make significant decisions concerning long-term matters 

affecting the child’s welfare, is an important parental right. Sole custody is a draconian order which is 

only made in exceptional circumstances. The case of WMR v WMQ examines the threshold for the 

making of sole custody orders, in particular, where parental absence is involved.  

 

In this case, the Family Court had granted the Mother’s application to vary a joint custody order to sole 

custody to her. The children were around 11 and 12 years of age at the material time. The sole custody 

order was premised on, among other things, the Father’s six-year absence from the children’s lives.  

 

The Father appealed against the Family Court’s decision to the High Court. The High Court overturned 

the Family Court’s decision and reinstated the Father’s right to custody over the children by way of a 

joint custody order.  

 

Kevin Tan and Shawn Teo of Rajah & Tann Singapore LLP acted as instructed counsel for the Father 

(instructed by Montague Choy and Aisyah Jailani from Imperial Law LLC) in this successful appeal.  

 

Brief Facts 
 

The Father (an Indonesian citizen) and the Mother (a Singapore citizen) were married in 2010. They 

had two children before getting divorced in 2015. They subsequently entered into a Consent Order which 

included joint custody and reasonable access to the children.  

 

The Father did not keep in contact with the children for a six-year period from 2016 onwards. The 

Father’s position was that the Mother had, sometime in 2015, made it difficult for him to see his children 

post-divorce and linked his access to the children to his ability to make maintenance payments. He also 

faced financial difficulties and then fell into depression.  

 

In 2022, the Mother applied to the Family Court to vary the joint custody order to sole custody in her 

favour. She asserted that she had to make decisions for the children without the Father’s involvement 

since 2016. In this regard, she faced difficulties enrolling the children into Primary school and wanted to 

have sole custody so that she could apply for them to have Singapore citizenship. 
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The Family Court granted the Mother’s application for sole custody. The District Judge found that 

exceptional circumstances existed in the present case, and noted that there had been cases where 

exceptional circumstances had been premised on a parent being absent from the children’s lives for an 

extended period of time. On the facts, he also found that there was significant difficulty in registering the 

first child into Primary 1, and that the circumstances pointed to Singapore citizenship being in the 

children’s best welfare.  

 

The Father appealed against the District Judge’s decision. Counsel for the Father made the following 

key arguments: (i) the District Judge failed to apply the appropriate legal threshold to the present case; 

(ii) parental absence in and of itself did not constitute an exceptional circumstance warranting a sole 

custody order; and (ii) the District Judge erred in relying on the issues of schooling and citizenship in 

making the sole custody order.   

 

Holding of the High Court 
 

The High Court overturned the District Judge’s decision and reinstated the joint custody order. The High 

Court held that the District Judge had erred in principle and in his appreciation of crucial facts in deciding 

that sole custody was justified in this case.  

 

Some key findings are as follows.  

 

Exceptional circumstances 

 

Counsel for the Mother argued that the Court did not need to consider the requirement of exceptional 

circumstances in dealing with the Mother’s application to vary the joint custody order. The High Court 

rejected this position and agreed with counsel for the Father that in varying a joint custody order to a 

sole custody order, the Court will need to be satisfied that following a material change in circumstances, 

exceptional circumstances exist such that sole custody is in the best interests of the children.  

 

Parental absence 

 

The High Court accepted counsel for the Father’s position that there is no general rule or principle which 

dictates that a parent’s absence from his child’s life must always and inevitably be treated as an 

exceptional circumstance warranting a sole custody order. The High Court stated that each decision 

turns on the facts of the case.  

 

The High Court also highlighted that the rationale for the 'exceptional circumstances' requirement is that 

all things being equal, it should be in the best interests of the child for both parents to have joint 

responsibility for making the major decisions in his or her life.  
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Facts of the case 

 

The High Court found that the District Judge had erred in his appreciation of key facts in determining 

whether sole custody was justified. The High Court agreed with the Father’s position that there was no 

significant difficulty faced by the Mother in registering the first child into Primary 1, and that it was wrong 

in principle for a Court to impose its own opinion on the issue of a child’s citizenship.  

 

The High Court observed that while the Father’s past behaviour was not without blame, the Father had 

put in effort at forging a better path ahead in his relationship with the children. All in all, the Court did not 

consider the Father to be incapable of contributing positively to long-term decisions about the children 

such that it was in their best interests to deny him an equal say in the decisions.  

 

Concluding Words 
 

The High Court’s decision clarifies the correct legal test in determining whether a sole custody order 

should be made. The paramount consideration when it comes to custody is the best interests and 

welfare of the child. In considering the best interests of the child, the Court will take cognisance of the 

fact that it promotes the child’s welfare to have the direct involvement of both parents in his or her life. 

Joint custody signals to the child that both parents continue to be involved in his or her life. Unless there 

are exceptional circumstances, joint custody should be ordered.  

 

The Court’s approach in this case is also consistent with the ideals of therapeutic justice to allow healing 

and restoration to the family unit and repairing the bridge between parent and child. A sole custody order 

may not be the solution simply because a parent has been absent in a child’s life for a period of time.  

 

For further queries, please feel free to approach our team below. 
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Regional Contacts 
 
 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

   

Rajah & Tann Myanmar Company Limited 

T  +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

   

 
Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

 

 
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 8894 0377 to 79 / +632 8894 4931 to 32   

F  +632 8552 1977 to 78 

www.cagatlaw.com 

   

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

    

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

sg.rajahtannasia.com 

 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

   

 

Rajah & Tann (Laos) Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

  
Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com 

   

Rajah & Tann Asia is a network of legal practices based in Asia. 

 

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a 

member firm are governed by the terms of engagement between the member firm and the client. 

 

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether 

legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or 

damage which may result from accessing or relying on this update. 
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Our Regional Presence 

 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia, 
Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge Management 
at eOASIS@rajahtann.com. 


