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Recognising Foreign Proceedings under
Singapore's Restructuring and Insolvency

Regime
Court of Appeal Clarifies Whether Company Must be Insolvent

Introduction

Restructuring and insolvency proceedings often span different jurisdictions, requiring the cooperation of
the respective countries' insolvency regimes. In its role as an international hub for restructuring and
insolvency, Singapore has in place a framework for the effective management of cross-border
insolvency proceedings. This takes the form of the UNCITRAL Model Law on Cross-Border Insolvency,
which has been enacted in Singapore in an adapted form ("SG Model Law").

As part of the SG Model Law, Singapore courts may recognise foreign restructuring and insolvency
proceedings, as well as foreign representatives in such proceedings. This allows for the Singapore
courts to support the reorganisation or liquidation efforts by granting orders such as stays of proceedings
or execution against the company or its assets in Singapore, examination and taking of evidence, and
granting powers of administration to the foreign representatives.

In Ascentra Holdings, Inc (In Official Liquidation) & 2 Ors v SPGK Pte Ltd [2023] SGCA 32, the
Singapore Court of Appeal ("Court") was faced with a fundamental question regarding the scope of the
SG Model Law and what proceedings it covers. The Court had to determine whether a company has to
be insolvent before the relevant proceedings may be regarded as foreign proceedings.

The Court held that the SG Model Law does not require a company to be insolvent or in severe financial
distress before a proceeding concerning that company may be recognised as a foreign proceeding.
While the SG Model Law does require that such proceedings be conducted "under a law relating to
insolvency or adjustment of debt", it is sufficient if the law under which the relevant proceeding is
conducted includes provisions dealing with the insolvency of a company or the adjustment of its debts.

Here, the appellant company was undergoing a voluntary liquidation in the Cayman Islands along a
legislative "track" which applied to solvent companies. The Court held that this qualified as a foreign
proceeding under the SG Model Law and recognised it as a foreign main proceeding in Singapore. The
Court further granted the appellant liquidators of the company recognition as foreign representatives.

Lee Eng Beng SC and Walter Yeo of Rajah & Tann Singapore LLP successfully represented the
appellants as instructed counsel in this appeal.
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Brief Facts

The first appellant (the "Company") had commenced voluntary liquidation proceedings in the Cayman
Islands under the Companies Act (2021 Revision) (Cayman Islands) ("Cayman Act"). The Grand Court
of the Cayman Islands appointed the second and third appellants as the Company's Liquidators.

The Company was solvent at the time of proceedings, as accepted by the Liquidators. The liquidation
of the Company was being conducted pursuant to provisions in the Cayman Act that provided for the
dissolution of solvent companies.

The appellants made an application in Singapore pursuant to Article 15 of the Third Schedule to the
Insolvency, Restructuring and Dissolution Act 2018 (2020 Rev Ed), which gives effect to the SG Model
Law. The appellants sought orders:

e recognising the Company's liquidation in the Cayman Islands as a foreign main proceeding
within the meaning of Article 2(f) of the SG Model Law;

e recognising the Liquidators as foreign representatives of the Company within the meaning of
Article 2(i) of the SG Model Law; and

e granting the Liquidators such powers in relation to the Company's property and assets as are
available under Singapore insolvency law.

The Company had possible claims against the respondent, a Singapore company. The Singapore
application would enable the Liquidators to pursue these claims against the respondent. In turn, the
respondent resisted the appellants' application.

Holding of the High Court

The SG Model Law allows for the recognition of "foreign proceedings" by the Singapore courts. "Foreign
proceedings" are defined in Article 2(h) of the SG Model Law, and have the following requirements:

e The proceeding must be collective in nature.

e The proceeding must be a judicial or administrative proceeding in a foreign State.

e The proceeding must be conducted under a law relating to insolvency or adjustment of debt.

e The property and affairs of the debtor company must be subject to control or supervision by a
foreign court in that proceeding.

e The proceeding must be for the purpose of reorganisation or liquidation.

On the third requirement above, the High Court Judge ("Judge") interpreted the words "under a law
relating to insolvency" as referring to a body of rules which governs a company that is insolvent. The
Judge thus found that the Company's Cayman liquidation was not a "foreign proceeding" because the
legislative track under which the liquidation was commenced does not apply to a company that is
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insolvent or in severe financial distress. The Judge accordingly dismissed the appellant's application.

Holding of the Court of Appeal

The Court of Appeal allowed the appellant's appeal, overturning the decision of the Judge. The Court
held that that there is no requirement under the SG Model Law for a company to be insolvent or in
severe financial distress before a proceeding concerning that company may be recognised as a foreign
proceeding. Applying this position, the Court found that the Company's Cayman liquidation qualified as
a foreign proceeding and exercised its jurisdiction to recognise the Cayman liquidation as a foreign main
proceeding in Singapore.

Whether the SG Model Law applies to solvent dissolution

The Court held that Article 2(h) of the SG Model Law should be interpreted broadly to include foreign
proceedings concerning companies that are neither insolvent nor in severe financial distress.

e Ordinary meaning — The ordinary meaning of the relevant provisions of the SG Model Law do
not indicate any express requirement for a company to be insolvent or in severe financial
distress for a proceeding concerning that company to be recognised as a foreign proceeding.

e UNCITRAL Model Law — The Court was not satisfied that the drafters of the UNCITRAL Model
Law intended to exclude solvent companies from the scope of the UNCITRAL Model Law for
the purposes of recognition.

e Other jurisdictions — The weight of the authorities in other jurisdictions favoured the Court's
interpretation, which would enable the recognition of proceedings concerning solvent
companies as foreign main proceedings.

e Practical concerns — The respondent raised certain practical concerns with the broad
interpretation, but the Court held that such concerns could be easily dealt with.

The Court thus held that the requirement that a proceeding be conducted "under a law relating to
insolvency or adjustment of debt" under Article 2(h) of the SG Model Law would be satisfied as long as
the law (or the relevant part of the law) under which the relevant proceeding was conducted included
provisions dealing with the insolvency of a company or the adjustment of its debts.

Whether the Cayman liquidation was a foreign proceeding
Applying the above position, the Court held that the Company's Cayman liquidation was a foreign

proceeding under Article 2(h) of the SG Model Law. In particular, the Court considered the Cayman
liquidation's fulfilment of the following requirements:
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e Law relating to insolvency — The Cayman liquidation was a proceeding being conducted
"under a law relating to insolvency or adjustment of debt". The provisions under which Cayman
liquidation were being conducted were contained within the Cayman Act, which contained other
provisions dealing with insolvency, adjustment of debt, arrangements and reconstructions.

e Collective proceeding — The Cayman liquidation was a collective proceeding.

e Purpose of liquidation — The Cayman liquidation was conducted for the purpose of liquidation
within the meaning of Article 2(h) of the SG Model Law adopted by the Court.

Grant of orders sought

The Court held that it had jurisdiction to recognise the Company's Cayman liquidation as the Company
had property situated in Singapore. The Court further held that the requirements for recognition under
Article 17 of the SG Model Law were satisfied, meaning that the Court was obliged to recognise the
Company's Cayman liquidation as a foreign main proceeding in Singapore.

Concluding Words

The Court's decision provides welcome clarity to the scope of the SG Model Law, clarifying that solvent
companies undergoing liquidation in a foreign jurisdiction are not excluded from its operation. This is of
particular importance as the insolvency frameworks in numerous jurisdictions allow for solvent
liquidation. Companies utilising such avenues should not be denied the tools made available under the
SG Model Law to administer the liquidation.

The Court highlighted that its interpretation of the SG Model Law better coheres with its ordinary
meaning and reflects Parliament's intention to include proceedings concerning solvent companies within
the scope of the SG Model Law. The Court was satisfied that such an interpretation is consistent with
the overall purpose of the UNCITRAL Model Law.

For further queries, please feel free to contact our team below.
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Sim Kwan Kiat
Head, Restructuring & Insolvency

Sheila Ng

Deputy Head, Restructuring &
Insolvency; Commercial

T +65 6232 0436 Litigation

kwan.kiat.sim@rajahtann.com T +65 6232 0590

sheila.ng@rajahtann.com

Walter Yeo

Associate, Restructuring &
Insolvency

T +65 6232 0107

walter.yeo@rajahtann.com

Please feel free to also contact Knowledge Management at eOASIS@rajahtann.com
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Rajah & Tann Asia is a network of legal practices based in Asia.

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally

binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage
which may result from accessing or relying on this update.
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,

Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge Management
at eOASIS@rajahtann.com.
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