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Postponing Limitation Periods for Fraud

Singapore High Court Clarifies Contours of Fraud Exceptions in
Sections 29(1)(a) and (b) of the Limitation Act 1959

Introduction

Under Singapore law, claimants are required to bring certain types of actions within six years of the
accrual of their cause of action, failing which they are time-barred from doing so. To mitigate the potential
harshness of this rule, the Limitation Act 1959 ("LA") allows time to be postponed in some exceptional
circumstances.

Of particular note are the fraud exceptions in section 29(1)(a) and (b) of the LA. Where (a) an action is
"based upon the fraud of the defendant”; or (b) the right of action is "concealed by the fraud" of the
defendant, the limitation period only starts running when the claimant discovers the fraud, or could with
reasonable diligence have discovered it. The first exception recognises that victims may not always
know when they have been defrauded. The second exception ensures that a defendant cannot benefit
from his wrongdoing, if he has fraudulently concealed his activity.

However, the precise contours of the fraud exceptions have been the subject of recent debate. This is
especially so in England, where decisions have diverged based on differences of phrasing in the UK
Limitation Act 1939 and the UK Limitation Act 1980.

In SW Trustees Pte Ltd v Teodros Ashenafi Tesemma and others [2023] SGHC 273, the Singapore
High Court clarifies two thorny questions on how the fraud exceptions apply in Singapore where
conspiracy is alleged. In particular:

e Forsection 29(1)(a) of the LA, the High Court has clarified for the first time that limitation periods
can be postponed only if fraud is an essential element of the cause of action; and

e For section 29(1)(b) of the LA, any fraudulent concealment must have been committed by the
specific defendant against whom time is sought to be postponed. Where there are alleged joint
tortfeasors in a conspiracy action, fraudulent concealment by one co-defendant does not permit
time to be postponed against any other co-defendant.

Wilson Zhu, Lye Yu Min and Naomi Lim of Rajah & Tann Singapore LLP's Restructuring & Insolvency
Practice acted for the successful Appellant in this case.
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Brief Facts

The Claimants, an insolvent company and its Liquidator, sued several defendants on the basis that
assets were sold at an undervalue to the Appellant. Midway through, the Claimants sought to amend
their case to introduce new causes of action in conspiracy. These new claims were, on their face, made
outside of the six-year limitation period for tort claims.

High Court's Decision

The High Court agreed that the new causes of actions were time-barred, and that the Claimants could
not postpone time against the Appellant to bring their claim. In doing so, the High Court provided the
following important guidance on the correct scope of application of section 29(1) of the LA.

On section 29(1)(a) of the LA (actions "based upon" fraud), the High Court observed that modern English
authorities diverged on the question of whether:

(a) "fraud" had to be an essential element of the cause of action (e.g. fraudulent misrepresentation,
tort of deceit, fraudulent conveyance etc); or

(b) mere allegations of wrongs or dishonesty present in the cause of action would suffice.

The High Court affirmed the former interpretation, based on the express wording of section 29(1)(a) of
the LA and English decisions on the older UK Limitation Act 1939. Accordingly, the seminal English
case of Beaman v ARTS Ltd [1949] 1 All ER 465, where time to bring a fraudulent conversion action
could not be postponed as conversion was not an action based on fraud, is now confirmed to be good
law in Singapore. The scope of section 29(1)(a) of the LA is therefore a narrow one.

As for section 29(1)(b) of the LA (where the right of action was "concealed by" the defendant's fraud),
parties disagreed on whether, in a multi-defendant scenario of an unlawful means conspiracy claim:

@ the concealment had to be done by the specific defendant against whom time was sought to be
postponed against, or

(b) whether time could be postponed against all co-defendants as long as there was concealment
by one co-defendant.

The High Court held that, on the weight of existing authority, the provision did not apply where
concealment was done by one defendant, but the limitation was sought to be postponed against another
defendant. This was so even if conspiracy is a joint tort involving joint tortfeasors.
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Significance

The High Court's decision provides important guidance on the precise contours of the fraud exceptions
under the LA.

The decision will also be of particular significance to insolvency practitioners. As in the present case,
liquidators are typically strangers to a company. Time is understandably needed to investigate potential
claims. Even if directors have acted openly and documented their actions thoroughly in the insolvent
company's books and records, there can still be fraudulent concealment if they were the controllers of
the company prior to liquidation. However, this does not mean that limitation periods to bring an action
can then be postponed against all other co-defendants, where there is no evidence that such co-
defendants participated in the directors' fraudulent concealment. Liquidators will therefore have to
carefully weigh their options when asserting claims involving joint torts.

For further queries, please feel free to contact our team below who acted for the successful Appellant.

Contacts

Wilson Zhu

Partner

Restructuring & Insolvency
Commercial Litigation

Lye Yu Min
Senior Associate, Restructuring
& Insolvency

T +65 6232 0750
T +65 6232 0490
yu.min.lye@rajahtann.com

wilson.zhu@rajahtann.com

Naomi Lim

Associate, Restructuring &
Insolvency

T +65 6232 0936

naomi.lim@rajahtann.com

Please feel free to also contact Knowledge Management at eOASIS @rajahtann.com
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Regional Contacts

R&T SOK&HENG | Cambodia
R&T Sok & Heng Law Office

T +85523963112/113

F +855 23963 116
kh.rajahtannasia.com

RAJAH & TANN 378 EiE

SHANGHAI REPRESENTATIVE OFFICE | China
Rajah & Tann Singapore LLP

Shanghai Representative Office

T +86 21 6120 8818

F +86 21 6120 8820

cn.rajahtannasia.com

ASSEGAF HAMZAH & PARTNERS | Indonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 31 5116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

CHRISTOPHER &LEE ONG | Malaysia
Christopher & Lee Ong

T +60 3 2273 1919

F +60 32273 8310

www.christopherleeong.com

Rajah & Tann Asia is a network of legal practices based in Asia.

RAJAH & TANN | Mvyanmar

Rajah & Tann Myanmar Company Limited
T +95 19345 343/ +95 1 9345 346

F +95 1 9345 348

mm.rajahtannasia.com

GATMAYTAN YAP PATACSIL

GUTIERREZ & PROTACIO (C&G LAW) | Philippines
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)
T +632 8894 0377 to 79/ +632 8894 4931 to 32

F +632 8552 1977 to 78

www.cagatlaw.com

RAJAH & TANN | Singapore
Rajah & Tann Singapore LLP

T +65 6535 3600
sg.rajahtannasia.com

RAJAH & TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | VViernam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage

which may result from accessing or relying on this update.
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Rajah & Tann Singapore LLP
Singapore
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Indonesia

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,

Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge Management
at eOASIS@rajahtann.com.
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