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SICC's Jurisdiction over Cross-Border
Restructuring and Insolvency Matters

Introduction

Businesses are increasingly spreading their footprint across jurisdictions, be it through the diversified
locations of their assets or operations. What this means is that, if and when the need to resolve financial
distress arises, such businesses may need to select a forum that will serve as an effective base for the
management of the cross-border legal issues.

Singapore has been strengthening its position as a key nodal jurisdiction for cross-border restructuring
and insolvency. In 2015, the Singapore International Commercial Court ("SICC") was established
specifically to handle international commercial disputes. Singapore adopted the UNCITRAL Model Law
on Cross-Border Insolvency as part of the extensive changes to its debt restructuring regime in 2017.
In 2018, the Insolvency, Restructuring and Dissolution Act ("IRDA") was introduced to consolidate and
further augment Singapore's restructuring and insolvency framework. The IRDA came into effect in 2020
alongside certain further refinements to the legislation.

This process continues with amendments to the laws to provide that the SICC has jurisdiction over
international restructuring and insolvency matters. These amendments come into effect on 1 October
2022.

This development is expected to further enhance Singapore's capabilities and attractiveness as a forum
of choice for cross-border insolvency. As an institution geared towards managing international disputes
and questions of foreign law, the SICC is well placed to handle such cases.

In this Update, we highlight the key amendments, and how they will affect the framework for cross-
border restructuring and insolvency in Singapore.

The SICC and Cross-Border Capabilities

The SICC functions as a division of the General Division of the Singapore High Court and is designed
to deal with transnational commercial disputes. To facilitate the hearing of such disputes, which now
include cross-border insolvency and restructuring matters, the SICC has the following features:

International Judges — The SICC has a panel of Singapore Judges and International Judges. The
International Judges are experienced and eminent members of the judiciary of their respective
jurisdictions. The panel also includes Judges with experience and specialist knowledge in insolvency
law.
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Foreign law — Cross-border insolvency and restructuring matters typically involve questions of foreign
law. The SICC is well equipped to determine foreign law issues on the basis of submissions rather than
requiring expert evidence. Further, foreign lawyers are able to directly make submissions on areas of
foreign law.

Joinder of third parties — The SICC has the power to join third parties to an action, even if they are
not part of an SICC jurisdiction agreement. This is of particular importance in the context of international
restructuring and insolvency, which tends to involve different parties such as debtors, creditors, and
asset owners.

Enforceability — Another important factor in the choice of forum is whether its judgment or order will be
enforceable in other jurisdictions. SICC judgments are judgments of the General Division of the High
Court of Singapore, and there is increasing recognition of Singapore court judgments and orders by
foreign courts.

Insolvency Proceedings in the SICC

Jurisdiction — The SICC will have jurisdiction to hear any proceedings relating to corporate insolvency,
restructuring or dissolution under the IRDA (or under the Companies Act before the IRDA came into
effect).

Such proceedings must be international and commercial in nature. The amendments also introduce a
new Order 23A to the Rules of Court dealing with corporate insolvency, restructuring or dissolution.
Order 23A explains what is "commercial" and "international:

e Commercial — Insolvency proceedings are commercial if the subject of those proceedings and
any affected person have a relationship of a commercial nature, whether contractual or not.

¢ International — Insolvency proceedings are international if:

o Commenced under Part 11 of the IRDA (which deals with cross-border insolvency) and
the Third Schedule to the IRDA (which sets out the UNCITRAL Model Law on Cross-
Border Insolvency); or

o The subject is a company or a foreign company that has a substantial connection with
Singapore, and at least one of the prescribed factors applies to the subject. The factors
include the place of business, assets, liabilities, creditors, or contractual obligations
being in a foreign country.
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Foreign lawyers — Foreign lawyers are allowed to appear in relevant proceedings before the SICC to
make direct submissions on permitted matters of foreign law, provided they are duly registered under
section 36P of the Legal Profession Act. However, such foreign lawyers may not:

¢ make submissions on matters of Singapore law; and

e plead any matter without the permission of the SICC. In considering whether to grant such
permission, the SICC may take into account any relevant factor, including the prescribed factors
(which include the nature of the factual and legal issues, the role of the solicitor in the
proceedings, and the extent of the international elements involved).

This would allow foreign lawyers to make submissions before the SICC on matters of foreign law and
certain factual matters relating to the restructuring proceedings in the foreign jurisdiction. However,
submissions on the IRDA and Singapore law issues would require the involvement of local counsel.

Procedure — The new Order 23A of the Rules of Court will provide rules for multi-party international
restructuring and insolvency proceedings. Under Order 23A, the IRDA and the Insolvency, Restructuring
and Dissolution (Corporate Restructuring and Insolvency) Rules will apply to all insolvency proceedings
in the SICC. Such proceedings must be decided by the statements adjudication track, subject to any
modifications and unless otherwise ordered.

Conditional fee arrangements — Lawyers representing clients in certain insolvency cases before the
SICC will be able to enter into conditional fee agreements with their clients for proceedings commenced
in the SICC. This will provide an additional funding option to allow greater access to justice.

Concluding Words

Singapore has established itself as a regional hub for the management of cross-border restructuring
and insolvency, and can be seen to be making effort to further strengthen its position. The SICC, being
the division of the Singapore Courts that handles transnational commercial disputes, can play a bigger
role in such insolvency proceedings, facilitating the effective resolution of the issues and disputes.

The amendments relating to the SICC's jurisdiction over cross-border insolvency matters is a welcome
development, and significantly strengthen Singapore's position as a nodal jurisdiction for cross-border

restructuring and insolvency.

For further queries, please feel free to contact our team below.
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Contacts

Sim Kwan Kiat
Head, Restructuring &
Insolvency

Sheila Ng

Deputy Head, Restructuring &
Insolvency; Commercial
Litigation

T +65 6232 0436

T +65 6232 0590
kwan.kiat.sim@rajahtann.com

sheila.ng@rajahtann.com

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com
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Our Regional Contacts

RAJAH & TANN | Singapore
Rajah & Tann Singapore LLP

T +65 6535 3600
sg.rajahtannasia.com

R&T SOK &HENG | Cambodia
R&T Sok & Heng Law Office

T +85523963112/113

F +855 23963116
kh.rajahtannasia.com

RAJAH & TANN 37k EiE

SHANGHAI REPRESENTATIVE oFFIcE | China
Rajah & Tann Singapore LLP

Shanghai Representative Office

T +86 21 6120 8818

F +86 21 6120 8820

cn.rajahtannasia.com

ASSEGAF HAMZAH & PARTNERS | [ndonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 315116 4550
F +62 31 5116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

Rajah & Tann Asia is a network of legal practices based in Asia.

CHRISTOPHER &LEE ONG | Malaysia
Christopher & Lee Ong

T +60 3 2273 1919

F +60 3 2273 8310

www.christopherleeong.com

RAJAH & TANN | Mvyanmar

Rajah & Tann Myanmar Company Limited
T +951 9345 343/ +95 1 9345 346

F +951 9345 348

mm.rajahtannasia.com

GATMAYTAN YAP PATACSIL

GUTIERREZ & PROTACIO (C&G LAW) | Philippines
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)
T +632 8894 0377 to 79 / +632 8894 4931 to 32

F +632 8552 1977 to 78

www.cagatlaw.com

RAJAH & TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | Vietnam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage

which may result from accessing or relying on this update.
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° Cambodia
Malaysia

Rajah & Tann Singapore LLP
Singapore

Assegaf Hamzah & Partners
Indonesia

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,

Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk
Management at eOASIS@rajahtann.com.
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