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Be Careful What You Wish For -
Hastily Rendered Arbitration Award Set Aside by the
Singapore High Court in Sai Wan Shipping Ltd v
Landmark Line Co Ltd [2022] SGHC 8

Introduction

When does the issuance and the enforcement of the terms of a peremptory order in international
arbitration cross the line such as to amount to a denial of justice? That was the principal issue in Sai
Wan Shipping Ltd v Landmark Line Co Ltd [2022] SGHC 8 where Phillip Jeyaretnam J found the
arbitrator to have acted in breach of the principles of natural justice and equality of treatment of the
parties in setting aside an arbitral award.

Background Facts

The case involved an application to set aside an award issued in a Singapore-seated ad hoc arbitration
in relation to disputes under a charterparty.

The Owner of the vessel had commenced arbitration, claiming for the total sum of US$248,338.24 under
the charterparty. Initially, the Charterer failed to participate in the arbitration altogether with the result
that the Owner's nominated arbitrator became the sole arbitrator in the reference ("Arbitrator”). In
addition, the Owner obtained an interim award for US$48,658.74. The setting aside application did not
concern the first award.

Some 10 months issuance of the interim award, the Owner served further submissions to recover the
balance claim of US$199,679.50. The Owner stated in these submissions that the Charterer should
serve its defence submissions by 31 March 2021, failing which the Owner would seek a default award.
Without inviting any submission from the Charterer on the time needed to serve the defence
submissions, the Arbitrator ordered that the Charterer was to serve its defence by 4 p.m. London time
on 31 March 2021 and noted that if the Charterer failed to respond to the order, the Owner could apply
for a short final and peremptory order which would include a severe sanction against the Charterer. The
Charterer did not respond to the Arbitrator's order, but as will be explained below, the parties' lawyers
had communicated with each other on an extension of time until 9 April 2021.
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In the event, the Charterer did not serve its defence submissions on 31 March 2021. The Owner's
lawyers then wrote to the Arbitrator the following day asking the Arbitrator to "review the exchange [of
correspondence between the parties' lawyers] and make whatever order it considers appropriate”.

The Arbitrator then proceeded to issue what he described as a final and peremptory order on the same
day he received the Owner's said email, ordering that the defence submissions be served by 5 p.m.,
London time on 9 April 2021. He warned that if the order was not complied with, then the Charterer
would be barred from advancing any positive defences or evidence in the arbitration. The upshot of this
was that it would then simply be for the Owner to prove its case.

The Charterer served the defence submissions on 9 April 2021 but after the 5 p.m. deadline. The
Charterer's lawyers apologized for the slight delay, explaining that it was due to "some trouble with the
internet connection". Despite this, the Arbitrator sent an email the next day stating that he would abide
by the terms of his order and that the Charterer's defence submissions would be excluded unless the
Owner was prepared to accept them into evidence. The Owner's lawyers took 14 days to respond only
to say that the defence submissions ought to be barred.

The Arbitrator then ruled that the defence submissions should not be admitted despite the Charterer's
protestation that no prejudice was caused by the slight delay in serving the defence submissions. Upon
the Arbitrator's invitation, the Owner submitted further evidence and submissions to prove its case,
without giving the Charterer any opportunity to respond. Thereafter, the Arbitrator issued a second
award on 27 May 2021 ("Second Award"), without hearing withesses and on a documents-only basis
as requested by the Owner.

The Charterer applied to the Singapore High Court to set aside the Second Award on the basis that it
was not given adequate notice and opportunity to be heard and was not treated with equality. The Owner
argued that it was within the Arbitrator's powers to issue a peremptory order of the kind that he did and
that the Charterer only had itself to blame for failing to meet the deadline.

Articulation of the Applicable Principles by the High Court

The High Court started its analysis by observing that an arbitrator's powers derive from the arbitration
agreement between the parties. In this regard, the Court stated that the choice of the seat of the
arbitration and the agreed arbitral rules (if any) will inform the powers of the arbitrator.

Given that the parties had agreed to ad hoc arbitration seated in Singapore, the Court held that the
Arbitrator's reliance on the powers under the UK Arbitration Act to make the peremptory orders was
erroneous. The Arbitrator should instead have referred to the provisions of the UNICTRAL Model Law
on International Arbitration (the "Model Law"), which has force of law in Singapore pursuant to section

© Rajah & Tann Singapore LLP | 2 RAJAH & TANN

Stngapore



RAJAH &TANN ASIA RAJAH & TANN ASIA

: s LAWYERS
Client Update: Singapore WHO

2022 FEBRUARY KNOW
ASIA

Shipping & International Trade

3 of the International Arbitration Act (Cap 143A) (the "IAA"), in considering whether to make or enforce
peremptory orders.

Turning to the Model Law, the Court noted that the phrase "peremptory order" does not appear in the
Model Law. Instead, reading Articles 23 and 25 together, the Model Law provides that where a
respondent does not communicate his statement of defence within time without showing sufficient
cause, then the arbitral tribunal can continue the proceedings without treating such failure itself as an
admission of the claimant's allegation.

The Court broke down the elements of Articles 23 and 25 as follows:

@) The respondent has a period of time to communicate his statement of defence as agreed by
the parties or determined by the tribunal;

(b) If he fails to do so, unless otherwise agreed by the parties, the arbitrator must consider whether
the party in default has shown sufficient cause for the failure; then

(©) The arbitrator shall continue with the proceedings without treating such failure as an admission
of the claimant's allegations.

As regards (a), the Court stated that an arbitrator should, before determining the period of time for
communicating the statement of defence in the absence of agreement, consult both parties. Further, if
for whatever reason, the arbitrator fixes a time on his own accord he must be open to reconsidering the
time fixed upon request by either party, but especially the party bound by the timeline he has fixed
unilaterally.

As to (b), the Court stated that when considering whether the party in default has shown sufficient cause
for the failure to communicate the statement of defence within the period fixed for serving the defence
submissions, the arbitrator must hear both parties. If he gives both parties reasonable opportunity to be
heard on the question of sufficiency of cause, then it is for him to determine whether sufficient cause for
the failure had been shown.

The Court however cautioned that the arbitrator's determination on the sufficiency (or otherwise) of the
cause does not mean that his decision is immune from review. Rather, his decision is open to the Court's
review as to whether it falls within the range of what a reasonable and fair-minded tribunal in the
circumstances might have done.

With respect to (c), the Court noted that Article 25 does not mandate general peremptory orders or

unless orders and is different from provisions for striking out or default judgment in court rules.
Continuing with proceedings in the absence of defence but without any admission of the claim is a
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simple and necessary provision to enable claimants to obtain an arbitration award where the respondent
does not participate in proceedings. Accordingly, there is no requirement that the arbitrator first find that
the order in (a) has been breached intentionally, contumeliously or contumaciously before exercising
powers under Article 25, although the defaulter's conduct would be relevant as to whether there was
sufficient cause for the default.

Application of These Principles to the Facts and the Decision of the
High Court

Applying the principles above to the facts of this case, the Court found the Arbitrator to have acted in
breach of natural justice in not giving the Charterer sufficient opportunity to be heard and in failing to
give equal treatment to the parties as follows:

(@) In fixing the period for serving the defence, the Arbitrator failed to invite the Charterer to state
their position on the time needed. It did not appear that the Arbitrator even asked himself
whether the period of 28 days would be enough given that the Owner took 10 months after the
first award to provide its claim submissions and there was no reason to think that the Charterer
was expecting the service of any claim submissions at that time.

(b) The order made on 4 March 2021 was not a peremptory order. Instead, it was one which warned
that if the deadline for filing the defence submissions was not complied with, the Owner could
apply for one which might include severe sanctions for non-compliance. In this case, the parties
appear to have reached an agreement to extend the time for filing the defence submissions to
9 April 2021. The Arbitrator did not appear to have appreciated this.

(©) In any case, the Owner could only apply for a peremptory order after the expiry of the extended
period and the Charterer would be entitled to be heard. Even if the Arbitrator had formed the
view that the parties had not agreed to any extension of time, he should have invited the
Charterer to make submissions on the appropriateness of making a peremptory order and the
ensuing sanction if there is a breach thereof, but he did not.

(d) In reality, the Owner had not sought any peremptory order; the Arbitrator leapt to one of his own
accord.
(e) There was no evidence that in making the peremptory order, the Arbitrator had considered if

there was sufficient cause shown for the failure to serve the defence submissions by 4 p.m. on
31 March 2021. If he had done so, he would have taken into consideration the fact that the
Charterer believed an extension had been agreed, that the Charterer only recently appointed
lawyers and that the lawyers needed time to have the draft checked by the Charterer.
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() The sanction imposed by the order did not track the wording of Article 25 of the Model Law but
instead barred the Charterer from raising any positive defences or evidence. In practice, the
order had the effect of barring the Charterer from challenging the Owner's case altogether,
especially when the Arbitrator acceded to the Owner's request for a documents-only arbitration
and did not offer the Charterer any opportunity to respond to the Owner's additional
submissions. The sanction imposed by the Arbitrator therefore exceeded his powers under
Article 25 of the Model Law.

(9) The Arbitrator was wrong in concluding that that he had no discretion whether to allow the late
submissions once the peremptory order had been made. Even if there was non-compliance with
a peremptory order, the parties ought to be heard on whether the sanction should apply. There
was a breach of natural justice in failing to give the Charterer an opportunity to be heard on the
Charterer's reasons for non-compliance and whether the sanction should befall the Charterer
notwithstanding those reasons.

In the premises, the Court found that there was a breach of natural justice which was closely connected
to the making of the award and caused prejudice to the Charterer. It also held that the Arbitrator had
failed to treat the parties in an even-handed fashion. As such, the Award was set aside.

Conclusion

The decision above is a salutary reminder to both tribunals and parties in arbitrations to ensure that all
parties in such proceedings have had a reasonable chance to present their case.

While it might be tempting for an arbitration claimant to seek to obtain an award in its favour through
procedural means (such as unless orders or default awards) when faced with an apparently recalcitrant
respondent, a great deal of caution must be exercised in taking such an approach. A less aggressive
approach may be more prudent, particularly in circumstances where the respondent is actively seeking
to participate in the arbitration, to avoid any award issued from subsequently being set aside.

For further queries, please feel free to contact our team below.
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com

© Rajah & Tann Singapore LLP | 6 RAJAH & TANN | Singapore


mailto:bala@rajahtann.com
mailto:yong.hong.ting@rajahtann.com
mailto:eOASIS@rajahtann.com

RAJAH &TANN ASIA

Client Update: Singapore

2022 FEBRUARY

Our Regional Contacts

RAJAH & TANN | Singapore
Rajah & Tann Singapore LLP

T +65 6535 3600
sg.rajahtannasia.com

R&T SOK &HENG | Cambodia
R&T Sok & Heng Law Office

T +85523963112/113

F +855 23963116
kh.rajahtannasia.com

RAJAH & TANN 37k EiE

SHANGHAI REPRESENTATIVE oFFIcE | China
Rajah & Tann Singapore LLP

Shanghai Representative Office

T +86 21 6120 8818

F +86 21 6120 8820

cn.rajahtannasia.com

ASSEGAF HAMZAH & PARTNERS | [ndonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 315116 4550
F +62 31 5116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

RAJAH & TANN ASIA

LAWYERS
WHO
KNOW
ASIA

CHRISTOPHER &LEE ONG | Malaysia
Christopher & Lee Ong

T +60 3 2273 1919

F +60 3 2273 8310

www.christopherleeong.com

RAJAH & TANN | Mvyanmar

Rajah & Tann Myanmar Company Limited
T +951 9345 343/ +95 1 9345 346

F +95 1 9345 348

mm.rajahtannasia.com

GATMAYTAN YAP PATACSIL

GUTIERREZ & PROTACIO (C&G LAW) | Philippines
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)

T +632 8894 0377 to 79 / +632 8894 4931 to 32
F +632 8552 1977 to 78
www.cagatlaw.com

RAJAH & TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | Vietnam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Rajah & Tann Asia is a network of legal practices based in Asia.

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage
which may result from accessing or relying on this update.
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,

Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk
Management at eOASIS@rajahtann.com.
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