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Court Rejects Consultant's Claim for Fees
for Breach of the Legal Profession Act

Introduction

In Choo Cheng Tong Wilfred v Phua Swee Khiang [2021] SGHC 154, the Singapore High Court rejected
the Plaintiff's claim for alleged unpaid 'consultancy fees' of over S$2 million for work done over a 16-
year period for breach of the Legal Profession Act. This is the first reported decision where the Singapore
High Court has struck down a claim for fees for work done in breach of the Legal Profession Act.

The Plaintiff was admitted as an advocate and solicitor of the Singapore Court in 1989, and had a valid
practising certificate from 1992 to 2000, and from 2006 to 2014. The Plaintiff, however, did not have a
valid practising certificate when he was appointed by the Defendants in 2000/2001, and for a significant
period during which the work was done. Under the Legal Profession Act, an unauthorised person (such
as the Plaintiff) cannot claim payment for legal work done as an advocate and solicitor. The Plaintiff
claimed that his services were law-related business consultancy services, which did not contravene the
Legal Profession Act.

The Singapore High Court found that the work done by the Plaintiff was essentially in the nature of legal
services, which he was not entitled to claim for as an unauthorised person under the Legal Profession
Act. The Court also found that the payment arrangement, in which the Plaintiff would receive a
percentage of the recovered moneys, was void for breaching the rules of champerty.

The Court further allowed the Defendants' counterclaims against the Plaintiff for wrongfully selling 3.53
million shares which had been transferred to the Plaintiff as security for the payment of his fees, as well
as for the repayment of loans which the 2" Defendant had made to the Plaintiff.

This decision clearly marks out the boundaries of what constitutes regulated work under the Legal
Profession Act and the Court's focus on the substance (rather than the form) of the work done. The
guidance in this decision is significant and timely as the legal industry enters into transition, with an
increasing number of alternative legal service providers entering the market to provide legal services to
the general public.

Jansen Chow and Ang Leong Hao of Rajah & Tann Singapore LLP successfully represented the 2
Defendant in this decision.
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Brief Facts

The Defendants (comprising the 15t Defendant and the 2" Defendant) had appointed the Plaintiff ("Mr
Choo") to provide them with advice and assistance in relation to certain legal disputes. Mr Choo had
been admitted as an advocate and solicitor of the Singapore Court, but did not have a practising
certificate at the material times.

As part of the arrangement, the parties entered into a '‘Consultancy Agreement’ in which Mr Choo would
be paid 20% of the moneys recovered in the dispute ("20% Remuneration Arrangement"). The 1%t
Defendant also transferred 3.53 million shares ("Shares") to Mr Choo as security for the payment of his
fees. All the Shares were subsequently sold by Mr Choo.

Mr Choo commenced these proceedings seeking payment of S$2,089,080 from the Defendants, which
he alleged to be the unpaid fees for 'business consultancy services' provided over a 16-year period. Mr
Choo alleged that he and the Defendants had entered into six oral agreements in which he would be
paid both fixed sums and fees at an hourly rate. This included retainers of A$30,000 per year and hourly
rates ranging from S$800 to S$1,200 per hour. The Defendants maintained that the oral agreements
did not exist.

The 1st Defendant counterclaimed for an account and inquiry in respect of the proceeds from the sale
of the Shares. The 2" Defendant counterclaimed for repayment of loans made to Mr Choo.

Holding of the High Court

The Court found in favour of the Defendants, dismissing Mr Choo's claims and allowing the
counterclaims. The Court largely accepted the Defendants' version of events, finding Mr Choo to be "an
extremely unreliable witness".

Recovery of fees

The Court found that Mr Choo was not entitled to recover fees for the services provided to the
Defendants, which were in substance legal work done as an advocate and solicitor.

In this regard, the Legal Profession Act provides that no person shall practise as an advocate and
solicitor, unless his name is on the roll and he has in force a practising certificate. An unauthorised
person who does not have a practicing certificate is not able to recover costs in respect of anything done
as an advocate or a solicitor.
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As the Legal Profession Act does not expressly define what it means to act as an advocate and solicitor,
the Court considered and endorsed the two disjunctive tests set out in Turner (East Asia) Pte Ltd v
Builders Federal (Hong Kong) Ltd and another [1988] 1 SLR(R) 281 which are as follows:

(a) Other than those specific acts listed in the Legal Profession Act, an act is an act of an advocate
and solicitor when it is customarily within his exclusive function to provide.

(b) A person acts as an advocate and/or solicitor if, by reason of his being an advocate and solicitor,
he is employed to act as such in any matter connected with his profession.

Applying the aforesaid tests, the Court held that there were three types of work for which an
unauthorised person cannot claim any remuneration:

a) Work that he was employed to do as an advocate and solicitor in any matter connected with the
ploy y
profession of advocates and solicitors;

(b) Work done by him that falls within any of the specific categories in section 33 of the Legal
Profession Act (in particular, acting as an advocate or solicitor in preparing any document
relating to any legal proceeding); and

(c) Work done by him that is customarily within the exclusive function of advocates and solicitors
to provide (in particular, giving advice on legal rights and obligations).

On the facts, the Court found that the work done by Mr Choo for the Defendants was in substance work
done in the capacity an advocate and solicitor, which included preparing documents relating to legal
proceedings and giving legal advice on the Defendants' rights and obligations. The Court denied Mr
Choo's attempts at characterising the work as mere business consultancy services.

As Mr Choo did not have a valid practising certificate in force at the material times, he was an
unauthorised person and was thus barred from recovering any fees from the Defendants for work done
during these periods.

Validity of remuneration arrangement

On an examination of the evidence, the Court found that the Defendants had established Mr Choo as
an extremely unreliable witness. The Court further accepted the Defendants’ submission that Mr Choo’s
version of events was riddled with inconsistencies and held that Mr Choo had failed to prove the
existence of the alleged oral agreements upon which his fees were based. As for the 20% Remuneration
Arrangement, the Court found it was unenforceable as it was a champertous agreement.
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As such, Mr Choo was not entitled to claim unpaid fees based on the arrangement. In any event, the
Court found that Mr Choo had already been remunerated for the work he performed for the Defendants.

Counterclaims

The Court allowed the 15t Defendant's counterclaim for the sale proceeds of the Shares. The Court held
that Mr Choo held the shares on trust for the 15t Defendant, and that he was not entitled to sell the
shares. The relevant conditions for the sale of the shares had not been fulfilled, and the 1st Defendant's
consent had not been obtained, despite Mr Choo's claims to the contrary.

The Court also allowed the 2" Defendant's counterclaim for the repayment of loans. The Court found
that the 2" Defendant had shown that he had in fact made the relevant loans to Mr Choo, and that Mr
Choo was required to repay the loans with interest.

Concluding Words

This is a significant decision concerning the ambit of section 33 of the Legal Profession Act and should
be referred to by any person who seeks to provides legal services, including any LegalTech companies
or alternative legal service providers. The decision highlights the Court's focus of substance over form
and is a cautionary tale for any person who seeks to act circumvent the Legal Profession Act through
"creative" contracting arrangements.

For further queries, please feel free to contact our team below.

Contacts

Jansen Chow Ang Leong Hao

Partner Partner

Fraud, Asset Recovery & Commercial Litigation
Investigations

Commercial Litigation T +65 6232 0466

T +65 6232 0624 leong.hao.ang@rajahtann.com

jansen.chow@rajahtann.com

Please feel free to also contact Knowledge and Risk Management at eOASIS @rajahtann.com
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Rajah & Tann Singapore LLP
T +65 6535 3600
sg.rajahtannasia.com

R&T SOK &HENG | Cambodia
R&T Sok & Heng Law Office

T +85523963 112/ 113

F +855 23963116
kh.rajahtannasia.com

Rajah & Tann Singapore LLP
Shanghai Representative Office
T +86 21 6120 8818

F +86 21 6120 8820
cn.rajahtannasia.com

ASSEGAF HAMZAH &PARTNERS | Indonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 315116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

Rajah & Tann Asia is a network of legal practices based in Asia.

CHRISTOPHER &LEE ONG | Malaysia
Christopher & Lee Ong

T +60 32273 1919

F +60 3 2273 8310

www.christopherleeong.com

RAJAH & TANN | Mvyanmar

Rajah & Tann Myanmar Company Limited
T +951 9345 343/ +95 1 9345 346

F +951 9345 348

mm.rajahtannasia.com

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)
T +632 8894 0377 to 79 / +632 8894 4931 to 32

F +632 8552 1977 to 78

www.cagatlaw.com

RAJAH &TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | VVietnam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage

which may result from accessing or relying on this update.
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to
offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia,
Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk
Management at eOASIS@rajahtann.com.
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