
 
 

Client Update: Singapore 
2021 JUNE 

 
 
 
Shipping & International Trade 

 
 
 
 

© Rajah & Tann Singapore LLP | 1   

Court of Appeal Determines Between 
Conflicting Set-Off Agreement and 
Standard Terms and Conditions 

Introduction   
 

In light of recent market pressures, the area of trade finance has seen a number of disputes arising from 

the enforcement of debentures, pledges and assignments pursuant to trade finance facilities. These 

cases have demonstrated the potential complications involved in trade finance disputes, where multiple 

parties and contracts are involved in a trade arrangement. 

 

One such case is Italmatic Tyre & Retreading Equipment (Asia) Pte Ltd v CIMB Bank Berhad [2021] 

SGCA 56, where the Singapore Court of Appeal had to tackle these very issues. The lender in this case 

sought to enforce book debts assigned from the borrower. The Court considered whether the debtor 

was entitled to raise the defence of set-off in light of conflicting contractual clauses – the borrower and 

debtor had entered into a set-off agreement, but the borrower's standard terms and conditions required 

the debtor to make payment without set-off.  

 

The Court held that the standard terms and conditions did not preclude the debtor from exercising its 

right of set-off under the set-off agreement, but the debtor had failed to exercise this right by notice and 

confirmation. The Court also affirmed the finding of the trial judge that the letters which were alleged to 

serve as notice and confirmation were in fact fabrications.  

 

In reaching its decision, the Court followed the recent Singapore Court of Appeal decision of CIMB Bank 

Bhd v World Fuel Services (Singapore) Pte Ltd [2021] SGCA 19 ("World Fuel Services"), which 

involved the same lender and borrower, as well as similar issues including claims under assignment, 

the resolution of competing contracts, and the right of set-off. For a discussion of that decision and the 

issues that should be considered by banks and borrowers alike when entering into trade finance 

agreements, please see our earlier Update on "Hazards in Trade Finance: Court of Appeal Considers 

Issues of Assignment, Set-Off and Competing Agreements", available here. 

 

Brief Facts 
 

The respondent bank ("CIMB"), extended trade financing facilities to the borrower ("Panoil") by way of 

a debenture which provided for CIMB's security interest in Panoil's book debts. Panoil entered into 

contracts to sell marine fuel to the appellant ("Italmatic"), pursuant to which it issued seven invoices. 

https://eoasis.rajahtann.com/eoasis/lu/pdf/2021-03_Hazards-in-Trade-Finance.pdf
https://www.linkedin.com/company/rajah-&-tann
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The sale confirmations issued in respect of these contracts incorporated Panoil's standard terms and 

conditions ("Panoil T&C"), Clause 8.2 of which obliged Panoil's customers to pay Panoil "without 

deduction, set-off or counterclaim". 

 

When Panoil went into financial difficulties, CIMB issued a notice of assignment to Italmatic in respect 

of the debts owed by Italmatic to Panoil under the seven invoices, and brought suit against Italmatic to 

enforce that debt. However, Italmatic contended that the debt it owed Panoil under the seven invoices 

had been entirely set-off or cancelled.  

 

For the set-off defence, Italmatic relied on a set-off agreement entered into between Italmatic and Panoil 

("the Set-off Agreement"), which allowed either party to set-off any "undisputed" debts owed to the 

other. Italmatic alleged that Italmatic and Panoil had subsequently re-affirmed the Set-off Agreement 

and agreed to set-off the amounts "owing by each other against the amounts owing to each other" by 

an exchange of letters ("Set-off Letters"). 

 

As regards the cancellation defence, Italmatic pleaded that the party to whom it resold the marine fuel 

purchased from Panoil ("Eastern Pacific") had instructed Panoil to bill Eastern Pacific directly, and that 

Panoil had accepted Eastern Pacific's request by letter ("the Cancellation Letters"). Italmatic alleged 

that it had thus cancelled the seven invoices and notified Panoil accordingly. 

 

Holding of the Court of Appeal 
 

The Court of Appeal rejected both Italmatic's defences of set-off and cancellation, finding that the Set-

off Letters and the Cancellation Letters were fabrications. 

 

Set-off 

 

Italmatic contended that the recent decision in World Fuel Services was indistinguishable from the 

present case and that its appeal should therefore succeed. However, while the Court of Appeal followed 

the reasoning in World Fuel Services, it found that Italmic had failed to prove set-off on the facts. 

 

The Court of Appeal held that Clause 8.2 of the Panoil T&C did not preclude Italmatic from exercising 

its right to set-off under the Set-off Agreement. The Set-off Agreement was specifically agreed to 

between the parties while Clause 8.2 was not. Accordingly, as observed in World Fuel Services, the 

Set-off Agreement gave Italmatic a right to set off the amounts it owed Panoil against the amounts owing 

from Panoil, and this right was not superseded by Clause 8.2.  

 

However, the Court of Appeal found that, on its proper construction, the Set-off Agreement did not 

contemplate an automatic set-off, merely conferring on both parties the right to effect the set-off which 

must be exercised by notice and confirmation.  
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In determining whether Italmatic had exercised its right of set-off against Panoil in respect of the seven 

invoices, the Court of Appeal considered the Set-off Letters, but ultimately affirmed the High Court’s 

finding on the facts that the Set-off Letters were fabrications. Therefore, the Court of Appeal agreed set-

off defence was not established on the evidence before the High Court. 

 

Cancellation 

 

Italmatic's defence of cancellation relied entirely on the Cancellation Letters. As the Court of Appeal had 

affirmed the High Court’s factual finding that the Cancellation Letters were also fabrications, the 

cancellation defence failed as well.  

 

Concluding Words 
 

Similar to the case of World Fuel Services, the financing bank was faced with the possibility that it would 

be prevented from enforcing its assigned rights due to a separate set-off agreement between the 

borrower and the debtor. While CIMB was able to avoid such an outcome in this decision due to the 

relevant correspondence having been found to be fabrications, the decision highlights the inherent risks 

faced by financing banks. 

 

Our earlier Update on World Fuel Services (available here) discussed the risk of hidden contractual 

arrangements forming the backdrop to debts assigned to the bank. Parties wishing to know more in this 

regard may refer to the Update for practical measures and steps that may be taken to effectively manage 

such risks.  

 

For further queries, please feel free to contact our team below.  

 

 

 

 

 

 

 

 

 

 

 

 

 

https://eoasis.rajahtann.com/eoasis/lu/pdf/2021-03_Hazards-in-Trade-Finance.pdf


 
 

Client Update: Singapore 
2021 JUNE 

 
 
 
Shipping & International Trade 

© Rajah & Tann Singapore LLP | 4  

Contacts 
   

     
 

V Bala 
Partner, Shipping & International 
Trade 
 
T +65 6232 0383 
 
bala@rajahtann.com 

 

 

Ting Yong Hong 
Partner, Shipping & 
International Trade 
 
T +65 6232 0655 
 
yong.hong.ting@rajahtann.com 

   

   

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 

mailto:bala@rajahtann.com
mailto:yong.hong.ting@rajahtann.com
mailto:eOASIS@rajahtann.com


 
 

Client Update: Singapore 
2021 JUNE 

 

© Rajah & Tann Singapore LLP | 5  

Our Regional Contacts 

  
Rajah & Tann Singapore LLP 

T  +65 6535 3600   

sg.rajahtannasia.com 

  
Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

   

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

  
Rajah & Tann Myanmar Company Limited 

T  +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

   

 
Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

 

  
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law) 

T  +632 8894 0377 to 79 / +632 8894 4931 to 32   

F  +632 8552 1977 to 78 

www.cagatlaw.com 

   

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

  

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 
Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

  

 

Rajah & Tann (Laos) Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

 

 
Rajah & Tann Asia is a network of legal practices based in Asia. 

 

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a 

member firm are governed by the terms of engagement between the member firm and the client. 

 

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally 
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage 
which may result from accessing or relying on this update. 
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Our Regional Presence 
 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia, 
Myanmar, the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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