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Ratification of Agreements by the Court in 
Bankruptcy 

Introduction   
 

In order to preserve a bankrupt's assets for distribution to creditors, any disposition of the bankrupt's 

property from the date of the bankruptcy application is considered void. However, this position is not 

absolute – the Court may consent to or ratify the disposition. In Sutherland, Hugh David Brodie v Official 

Assignee [2021] SGHC 65, the Singapore High Court set out the applicable principles that it would take 

into account when considering whether to ratify such disposition. 

 

The arrangement in this case was for the applicant to make payments on behalf of the debtors to stave 

off a mortgagee sale of the debtors' property so as to obtain a better price than in a mortgagee sale, 

and that the applicant would be repaid from the surplus sale proceeds ahead of unsecured creditors. 

The arrangement was recorded in an assignment agreement. However, the debtors were soon made 

bankrupt, and the Official Assignee considered the agreement to be void.  

 

On an assessment of the facts, the Court ratified the agreement. The Court found that the agreement 

was made in good faith, that it would benefit the interests of the creditors, and that it would be fair and 

just to ratify the agreement.  

 

This Update provides a summary of the case and the key points of the Court's decision. 

 

Brief Facts 
 

The Debtors had been facing claims from creditors and sought to propose a joint voluntary arrangement. 

As part of this, the Debtors intended to sell their Property. However, the Property was mortgaged to a 

bank. 

 

The Debtors sought the help of their friend, the Applicant, in making payments totalling $414,000 to the 

bank to repay the mortgage instalments so that the Debtors could sell the Property on the open market 

and obtain a better price than in a mortgagee sale. The arrangement was that the Applicant would be 

repaid from the surplus sales proceeds after the bank was paid, but ahead of the Debtors' unsecured 

creditors. The Applicant did not seek any interest on the payments. This arrangement was recorded in 

an Assignment Agreement. 
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The Debtors were made bankrupt before they could sell the Property. There was then a mortgagee sale 

which generated a surplus of about $1 million over what was owed to the bank. However, the Official 

Assignee took the position that the Assignment Agreement was void under section 77(1) of the 

Bankruptcy Act ("BA") because it was entered into only after the bankruptcy application against the 

Debtors had been filed. The Applicant was thus only an unsecured creditor and would only receive a 

small fraction of what he paid to the bank. 

 

The Applicant thus brought proceedings seeking ratification of the Assignment Agreement under section 

77(1) of the BA. 

 

Holding of the High Court 
 

The Court ratified the Assignment Agreement, allowing the Applicant to be repaid for his payments to 

the bank ahead of the unsecured creditors. 

 

Ratification under the BA 

 

Section 77(1) of the BA provides that, where a person is adjudged bankrupt, any disposition of property 

made by him from the making of the bankruptcy application until the making of the bankruptcy order 

shall be void, unless the disposition has been made with the consent of, or been subsequently ratified 

by, the Court. 

 

The purpose of this provision, which has been retained as section 328(1) of the Insolvency, 

Restructuring and Dissolution Act, is to preserve the bankrupt's assets for orderly and rateable 

distribution to the general body of creditors.  

 

The Court set out the applicable principles in the test for determining whether to ratify an agreement 

under section 77(1) of the BA. 

 

(a) The first consideration is whether ratification promotes the objective of this provision (preserving 

the bankrupt's assets for orderly and rateable distribution) or undermines it. 

(b) A disposition that was in the interests of the general pool of creditors fits with the objective of 

the provision, and may be ratified if it is otherwise fair and just. 

(c) In determining what was in the interests of the general pool of creditors, the Court should ask 

whether, at the time the disposition was made, it was likely to benefit the general pool of 

creditors. 

(d) Good faith, notice, and value will be relevant when considering ratification, but how important 

or necessary they are will have to be considered as part of the overall exercise of discretion. 
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Application  

 

On the facts, the Court found that the arrangement in the Assignment Agreement resulted in benefit to 

the creditors. The unsecured creditors benefited from not having to deduct from the sale proceeds the 

amount of interest payable to the bank on the $414,000 advanced by the Applicant. The Court stated 

that it would not be fair or just for the unsecured creditors to take the benefit of this saving – and in 

addition share rateably in the $414,000 advanced by the Applicant – if the Assignment Agreement were 

to be void. 

 

The Court further found that the intention of the parties was for the Applicant to be paid ahead of the 

unsecured creditors, and that the Applicant had acted in good faith throughout. Therefore, the Court 

considered that this was an appropriate case for ratification of the Assignment Agreement. 

 

Concluding Words 
 

The Court's decision provides a guide as to how it will approach applications for the ratification of 

dispositions of property by a bankrupt from the day of the making of a bankruptcy application till the 

making of the bankruptcy order, which are otherwise void. The Court is likely to ratify a disposition when 

it furthers the objective of preserving the bankrupt's assets for orderly and rateable distribution, and is 

otherwise fair and just.   

 

For further queries, please feel free to contact our team below. 
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Rajah & Tann Asia is a network of legal practices based in Asia. 

 

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a 

member firm are governed by the terms of engagement between the member firm and the client. 

 

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally 
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage 
which may result from accessing or relying on this update. 
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk 
Management at eOASIS@rajahtann.com. 

 


