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Court of Appeal Determines When a 
Payment Claim Can Be Served After 
Termination of a Contract  
 

Introduction  
 

The Building and Construction Industry Security of Payment Act ("SOPA") provides a statutory 

mechanism through which contractors may serve payment claims on their employers and initiate 

adjudication if such claims are not paid. However, in what circumstances can a payment claim be validly 

served even after the termination of the underlying contract between the contractor and employer? This 

was the issue considered by the Court of Appeal in Orion-One Residential Pte Ltd v Dong Cheng 

Construction Pte Ltd [2020] SGCA 121. 

 

In that case, the payment claim had been served about two years after the termination of the contractor's 

employment. The High Court had found the payment claim to be valid, adopting the position that 

statutory entitlement to payment must survive termination, without regard to the terms of the contract. 

 

The Court of Appeal disagreed with the High Court, highlighting that the terms of the contract must 

always be considered, and that the contractor must show that there is a basis for claiming such payment 

under the contract terms. On the facts, the Court of Appeal found that the provisions of the relevant 

contract which purportedly justified the service of the payment claim after termination was inapplicable 

and allowed the appeal.  

 

The decision demonstrates the proper approach to determining the validity of a payment claim following 

the termination of the underlying contract, as well as the importance of serving payment claims in a 

timely and reasonable manner.  

 

This Update provides a summary of the key points of the Court of Appeal's decision. 

 

Brief Facts 
 

Orion was the owner and developer of a condominium project and Dong Cheng had taken the role of 

main contractor via a Novation Agreement over a contract which incorporated the Real Estate 

Developers' Association of Singapore Design and Build Conditions of Main Contract (3rd Ed, July 2013) 

("REDAS Conditions"). The parties subsequently entered into a Supplementary Agreement to vary 

certain terms. 
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In 2017, Orion terminated Dong Cheng's employment in accordance with clause 2.5 of the 

Supplementary Agreement. About two years later, Dong Cheng served a payment claim on Orion ("PC 

25"). The claim was disputed by Orion. 

 

Dong Cheng submitted PC 25 for adjudication. The adjudicator granted Dong Cheng's application in 

part, finding that Dong Cheng was entitled to serve PC 25 despite the fact that PC 25 was served after 

Dong Cheng's employment had been terminated ("AD"). 

 

Orion applied to court to set aside the AD on the ground that PC 25 was invalid. The High Court 

dismissed the application, finding that a payment claim for works performed prior to the termination of a 

contractor's employment and submitted after termination was perfectly valid. Orion appealed against 

this decision. 

 

Holding of the Court of Appeal 
 

The Court of Appeal reversed the High Court's decision, finding that PC 25 had not been validly served 

and setting aside the AD. 

 

Payment claims served after termination 

 

In considering the question of whether a payment claim is valid despite having been served after the 

termination of the contractor's employment, the Court of Appeal declined to adopt the approach that 

such payment claims are valid as long as they are for works performed before the termination. The 

Court held that the starting point of the analysis must always be the terms of the contract.  

 

A contractor making a claim for progress payments under the SOPA must show that there is a basis for 

claiming such payment under the terms of the contract in question. Therefore, in order to determine 

whether a contractor is entitled to serve a payment claim after the termination of its employment, the 

court must have regard to the terms of the contract. 

 

The Court highlighted that while the SOPA can in principle apply to progress payment claims served 

post-termination, this is subject always to any terms of the contract which provide to the contrary. While 

the SOPA provisions appear to suggest that a contractor's entitlement to serve a payment claim persists 

post-termination, as long as the payment claim is served before the end of the prescribed limitation 

period, this is subject to whether the contract entitles a contractor to serve progress payment claims 

after termination of the contractor’s employment. Where the contractor’s employment is terminated by 

the employer, and where there is no contractual entitlement to serve progress payment claims post-

termination, the limitation period would not assist to enable the contractor to serve any progress payment 

claim. 
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Application on the facts 

 

On an assessment of the terms of the relevant contracts, the Court of Appeal found that Dong Cheng 

did not have the right to serve PC 25 post-termination. 

 

Dong Cheng argued that clause 30.3 of the REDAS Conditions conferred on it a right to serve a payment 

claim post-termination. However, the Court found that clause 30.3 only applied in the event of the 

termination of the employment of the Contractor under clause 30.2 of the REDAS Conditions. In this 

case, Dong Cheng's employment was terminated pursuant to clause 2.5 of the Supplementary 

Agreement. Therefore, clause 30.3 did not apply.  

 

In any case, even if clause 30.3 were applicable, the Court found that it would not have entitled Dong 

Cheng to serve PC 25. On the facts, a precondition for payment under clause 30.3, being the 

ascertainment of all costs incurred by Orion as a result of Dong Cheng’s termination, was not satisfied. 

Therefore, Dong Cheng was not entitled to any payment from Orion. More fundamentally, clause 30.3 

was not concerned with progress payments; it was intended to provide for the final settlement of 

accounts between the contractor and employer in the event that the contractor is terminated for breach 

of contract. As such payments under clause 30.3 were not progress payments, they did not fall within 

the ambit of the SOPA. The Court held that its finding was reinforced by the fact that the SOPA is not 

intended to deal with damages claims, which clause 30.3 covered. 

 

Concluding Words 
 

The Court of Appeal's decision highlights that the underlying contract is of central importance in 

determining a contractor's entitlement to serve a payment claim. Where such entitlement is not 

contractually provided for, the SOPA may not assist to create such rights.  

 

The decision also demonstrates the importance of serving progress payments in a timely manner. The 

Court here remarked on the futility of applying for adjudication of a payment claim more than two years 

following the termination of the contract. In view of the fact that adjudication determinations only have 

temporary finality and may be reversed in subsequent arbitration or litigation that finally decides parties’ 

rights and obligations, the Court encouraged parties to conduct a cost-benefit analysis prior to pursuing 

the adjudication route rather than incurring a further layer of costs with no apparent benefit. 

 

For further queries, please feel free to approach our team below.  
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a 
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This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally 
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage 
which may result from accessing or relying on this update. 
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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