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Setting Aside Recognition of Foreign 
Bankruptcy Orders for Breach of Natural 
Justice 

Introduction 
 

With the cross-border nature of transactions and the holding of assets across jurisdictions, the 

cooperation of foreign courts is often vital in the effective conduct of insolvency proceedings. It is thus 

important to understand the framework for the recognition of foreign insolvency and bankruptcy orders, 

as well as the grounds on which recognition may be refused. 

 

In Paulus Tannos v Heince Tombak Simanjuntak [2020] SGCA 85, the Singapore Court of Appeal set 

aside the High Court's recognition of Indonesian bankruptcy orders on the ground of breach of natural 

justice. The Court of Appeal found that the appellants had not received due notice of the relevant 

bankruptcy proceedings, and that they were accordingly deprived of the opportunity to be heard.  

 

The decision highlights the main principles of natural justice in enforcement and recognition 

proceedings. On a practical level, it demonstrates the evidence that should be produced in order to 

demonstrate compliance with the rules of natural justice, including evidence of service and of foreign 

law.  

 

This Update provides a summary of the decision and of the key issues determined by the Court of 

Appeal. 

 

Brief Facts 
 

The Appellants were Indonesian citizens and Permanent Residents of Singapore. They were alleged to 

have made certain personal guarantees for the repayment of a loan by a company ("Company"), and 

this formed the basis of the bankruptcy proceedings against them. The Respondents were the court-

appointed receivers and administrators of the Appellants in Indonesia. 

 

Under an Indonesian law process known as Penundaan Kewajiban Pembayaran Utang ("PKPU"), a 

creditor may apply for a PKPU order against a debtor, upon which the debtor may propose a composition 

plan to its creditors for the restructuring of its loans. If the debtor fails to propose a composition plan that 

is approved by the requisite majority of its creditors, this will lead to the making of a bankruptcy order 

against the debtor.   

 

https://www.linkedin.com/company/rajah-&-tann


 
 

Client Update: Singapore 
2020 SEPTEMBER 
 

 
 
Restructuring & Insolvency 

 
© Rajah & Tann Singapore LLP | 2 

A creditor commenced PKPU proceedings against the Company and the Appellants as guarantors. The 

creditor attempted to serve the notice of the PKPU proceedings on the Appellants at their registered 

address in Indonesia, and placed an advertisement of the filing of PKPU proceedings in a local 

Indonesian newspaper with limited circulation. In the absence of the Appellants, the matter was then 

heard before the Indonesian court, which granted the creditor's application ("PKPU Decision"). 

 

The PKPU Decision was followed by a creditors' meeting at which the Appellants made their first 

appearance. The Appellants' contended that they had not received notice of the PKPU application or 

the PKPU Decision, and that the personal guarantees were fraudulently obtained and invalid. 

 

As the creditors' meetings did not result in a successful composition plan, the Indonesian court 

pronounced the Appellants bankrupt. The Respondents successfully applied to the Singapore High 

Court for the recognition of the Indonesian bankruptcy orders. The Appellants then sought to set aside 

the recognition orders. 

 

Holding of the Court of Appeal 
 

The Court of Appeal (by a two to one majority) set aside the High Court's recognition orders on the 

ground that the Indonesian bankruptcy orders were in breach of natural justice. The Court accepted the 

Appellants' submission that notices of the PKPU application were not properly served on them, that they 

did not have actual notice of the proceedings, and that they were accordingly deprived of the opportunity 

to argue against the making of the PKPU orders that culminated in the Indonesian bankruptcy orders. 

 

The Court highlighted the core principles of natural justice in the context of recognition and enforcement 

proceedings:  

 

(a) That the court has given the litigant proper notice; and 

(b) That the litigant has been afforded an opportunity of substantially presenting his case before 

the court. 

 

On the available facts, the Court found that the notices for the PKPU proceedings had not been properly 

served on the Appellants. 

 

(a) The courier service records showed that the service had not been successful. 

(b) The Respondents did not have personal knowledge of the circumstances of the service, and 

the creditor, which had served notice of the proceedings, did not submit evidence on whether 

service was properly effected. 

(c) The Respondents did not produce any evidence on Indonesian law on whether the 

advertisement of the PKPU proceedings in the local newspaper was sufficient to satisfy the 

requirements of proper service.  
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The Court also rejected the contention that the Appellants had actual knowledge of the PKPU 

proceedings. The Court found that there was little to no evidence suggesting that the Appellants knew 

of the proceedings before the PKPU Decision had been rendered.  

 

On a balance of probabilities, the Court was satisfied that the Appellants had not been served with the 

PKPU application in time and had not known of the proceedings until the PKPU orders had been made. 

By then, it was too late to do anything to reverse the orders, and the Appellants were thus deprived of 

a fair opportunity to be heard by the Indonesian court on why the PKPU Decision, and the subsequent 

Indonesian bankruptcy orders, ought not to be made. 

 

On the other hand, the dissenting judgment noted that it would have been a simple matter for the 

Appellants to show clearly and consistently whether they had notice of the PKPU proceedings before 

the date of the hearing of such proceedings.  However, the Appellants failed to do so.  The dissenting 

judge was of the view that the Appellants knew of the PKPU proceedings before the hearing but chose 

not to attend, and hence there was no breach of the rules of natural justice.   

 

Concluding Words 
 

This decision highlights the importance of proper service in bankruptcy and insolvency proceedings. 

This case involved personal bankruptcies and did not engage the UNCITRAL Model Law on Cross-

border Insolvency, which in Singapore applies only to corporations. The Court applied common law 

rules on the recognition of foreign judgments. Under common law, the rules of natural justice require a 

defendant to be afforded the opportunity to be heard, and if he is not duly notified of proceedings, the 

resultant orders may be set aside, and foreign courts may refuse to recognise and enforce such orders. 

 

The case also demonstrates the evidence that may be required in recognition and enforcement 

applications. Applicants should be able to show that service has been properly effected, and should 

produce sufficient expert evidence to show compliance with the relevant foreign law.  

 

For further queries, please feel free to contact our team below.  
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Rajah & Tann Asia is a network of legal practices based in Asia. 

 

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a 

member firm are governed by the terms of engagement between the member firm and the client. 

 

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally 
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage 
which may result from accessing or relying on this update. 
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Our Regional Presence 
 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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