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Court of Appeal Adopts Modified 
Approach for Breach of Confidence Claims  
 

 

Introduction 
 

In light of the pervasiveness of digitisation, it is now significantly more challenging for employers to guard 

against the wrongful copying, abuse and exploitation of confidential, protected information by their 

employees. The Court of Appeal in i-Admin (Singapore) Pte Ltd v Hong Ying Ting and others [2020] 

SGCA 32, in a significant decision, recognised these challenges and adopted a modified approach to 

the applicable test for breach of confidence claims in order to adequately safeguard the interests of 

those who own confidential information. 

 

The case involved former employees of the Appellant ("i-Admin") and its related company in Shanghai 

who had acquired, circulated and referenced confidential materials belonging to i-Admin in the setting 

up of their own competing business. The High Court, applying the traditional test for breach of 

confidence, had dismissed i-Admin's claim against the former employees, finding that there was no 

unauthorised use of the confidential information. 

 

Counsel for i-Admin advocated for a modern approach to breach of confidence, and the Court of Appeal 

agreed that the existing legal framework was not sufficiently broad to encompass the myriad of ways in 

which confidentiality might be undermined. The Court thus adopted an approach whereby it would 

presume a breach of confidence upon the satisfaction of certain prerequisites, and the burden of proof 

would shift to the defendant to show that its conscience was unaffected. 

 

Applying this modified test, the Court allowed i-Admin's claim for breach of confidence. i-Admin was 

successfully represented by Lee Eng Beng SC and Tng Sheng Rong of Rajah & Tann Singapore LLP. 

 

Brief Facts 
 

i-Admin is a company in the business of outsourcing services and systems software, specifically payroll 

administrative data processing services and human resource information systems. The 1st Respondent 

("Hong") was an employee of i-Admin, and the 2nd Respondent ("Liu") was an employee of its related 

Shanghai company.  

 

During this time, Hong and Liu developed their own payroll software and incorporated a new company, 

the 3rd Respondent ("Nice Payroll"), to operate the corresponding payroll business. They then resigned 

to work for Nice Payroll.  

 

https://www.linkedin.com/company/rajah-&-tann
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After successfully obtaining an Anton Pillar search order against the Respondents, i-Admin discovered 

its materials in the possession of the Respondents, and that the Respondents had circulated such 

materials by email. Hong and Liu had even deleted materials while the search order was being executed 

at Nice Payroll's premises. i-Admin thus brought proceedings against the Respondents for, among 

others, breach of confidence. 

 

Holding of the High Court 
 

The High Court Judge ("Judge") dismissed i-Admin's claims. With regard to the breach of confidence 

claim, the Judge applied the test in Coco v AN Clark (Engineers) Ltd [1969] RPC 41 ("Coco"): 

 

(a) The information must possess the quality of confidentiality; 

(b) The information must have been imparted in circumstances importing an obligation of 

confidence; and 

(c) There must have been some unauthorised use of that information to the detriment of the party 

from whom the information originated. 

 

The Judge found in favour of i-Admin on the first and second limbs of the Coco test. On the third limb, 

the Judge found that, on the evidence, the Respondents did in fact reference and review i-Admin's 

confidential materials and intended to make use of these materials for Nice Payroll's purposes. However, 

any reference to this material could not be said to have resulted in the creation of the Respondents' own 

materials and therefore there had been no "use" of i-Admin's confidential information in the relevant 

sense. Ultimately, the Judge held that the mere copying of or access to i-Admin's data did not satisfy 

the requirement of "unauthorised use". 

 

Holding of the Court of Appeal 
 

On appeal, the Court of Appeal overturned the Judge's decision on this claim and found that the 

Respondents had acted in breach of confidence. 

 

Assessing the purpose of the law of breach of confidence, the Court held that it was intended to:  

 

(a) prevent a defendant's wrongful gain from the confidential information ("wrongful gain interest"); 

and  

(b) protect a plaintiff's interest to avoid wrongful loss, which is suffered when a defendant's 

conscience has been impacted in the breach of the obligation of confidentiality ("wrongful loss 

interest").  

 

The Court found that while the Coco test explicitly protected the wrongful gain interest, it did not 

adequately safeguard the wrongful loss interest or offer recourse where it had been affected. The Court 

emphasised that advances in modern technology make it easy to access, copy and disseminate vast 

amounts of confidential information without the knowledge of plaintiffs, particularly in the case of 



 
 

Client Update: Singapore 
2020 APRIL 

 
 
Dispute Resolution 

 
© Rajah & Tann Singapore LLP | 3 

employees who have access to large volumes of confidential business material for the purpose of their 

employment. The fragility of such confidential information would suggest the need for stronger measures 

to protect owners from loss. 

 

To properly address the protection of wrongful loss interest, the Court adopted a modified approach to 

the test for breach of confidence: 

 

(a) The first two requirements in Coco (whether the information had the necessary quality of 

confidence and whether it had been imparted in circumstances importing an obligation of 

confidence) would be preserved. 

 

(b) Upon the satisfaction of these prerequisites, an action for breach of confidence would be 

presumed.  

 

(c) The burden would then be on the defendant to displace this presumption by showing that its 

conscience was unaffected (such as where the defendant came across the information by 

accident or was unaware of its confidential nature). 

 

Applying this modified test, the Court found that the Respondents had in fact acted in breach of 

confidence.  

 

(a) On the facts, the Court held that i-Admin's materials were confidential and the Respondents 

were under an obligation to preserve their confidentiality.  

 

(b) The Respondents prima facie breached this obligation by acquiring, circulating and referencing 

i-Admin's materials without permission.  

 

(c) The Respondents had not displaced the presumption that their conscience was negatively 

affected. Hong and Liu knew that i-Admin's materials were specifically acquired to be reviewed 

and potentially used for Nice Payroll's benefit, and their conduct in deleting these materials on 

the day of the search order demonstrated that they knew they were not allowed to be in 

possession of these materials. 

 

Having found in favour of i-Admin, the Court then considered the appropriate relief. On the issue of 

monetary remedies, the Court noted that an account of profits and equitable compensation would be 

inappropriate where there has been no actual use of the confidential information. However, the Court 

identified the remedy of equitable damages, which affords the flexibility to determine the manner in 

which damages should be assessed. 

 

The Court thus awarded equitable damages against the Respondents, assessed on the basis of the 

time and trouble saved by the Respondents of developing Nice Payroll's software and business 

materials from scratch because they were able to refer to and extract content from i-Admin's confidential 

information, thereby allowing Nice Payroll to commence profit-making earlier. 
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Concluding Words 
 

Preventing unauthorised access to and transmission of confidential information is increasingly 

challenging for an employer today. To adequately protect the employer's interests, the legal framework 

must offer sufficient remedy for the breach of such interests. 

 

In this regard, the Court of Appeal has demonstrated a modern and forward-thinking approach in its 

adoption of this modified test for breach of confidence. This approach highlights that an employee is not 

free to simply take or review confidential information, and an employer may have a claim for breach of 

confidence even if the employee does not use such information to the employer's detriment. 

 

For further queries, please feel free to contact our team below.  
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Rajah & Tann Asia is a network of legal practices based in South-East Asia. Member firms are independently constituted and 

regulated in accordance with relevant local legal requirements. Services provided by a member firm are governed by the terms of 

engagement between the member firm and the client. 

 

This Update is solely intended to provide general information and does not provide any advice or create any relationship, whether 
legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or 
damage which may result from accessing or relying on this Update. 
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Our Regional Presence 
 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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