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Introduction 
 
We share our second issue of Competition Bites for 2020, providing you with updates of key 

developments across South East Asia as pulled together by our regional competition law practice. These 

are difficult times given, amongst other factors, the changing ways in which we work. Yet, the competition 

regulators across South East Asia and beyond remain active. They continue with on-going investigations, 

and importantly review and clear merger notifications.  

 

In this issue, snippets include Malaysia's market review of the retail and wholesale service sector, a 

summary of Singapore's recent merger review decisions as well as latest news from Thailand and 

Indonesia.  

  

Focus for this issue – The featured article for this issue is the publication of the Decree setting out 

Vietnam's new merger notification thresholds which will take effect on 15 May 2020. 

 

Separately, it is worth highlighting that there have been several important developments on the 

competition front in the Philippines in recent months. We highlight some of the most significant cases 

which the Philippine Competition Commission ("PCC") has looked into as well as key policy changes. 

 

Our annual Regional Competition Conference, in its 8th year in 2020, could not be held this year given 

the COVID-19 pandemic.  However, we do plan to host a webinar in the 2nd half of 2020, where the 

regional team will share important updates on competition law enforcement and trends in their respective 

countries. We will share details closer to the date. We look forward to seeing you then!  

 

Do touch base with us at competitionlaw@rajahtann.com if you would like any further details or wish to 

discuss any of the news highlighted in this edition.  

 

Kind regards, 

 

The Rajah & Tann Asia Competition & Antitrust and Trade Practice 

 

  

mailto:competitionlaw@rajahtann.com
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Feature Article: 

Vietnam - Merger Notification Thresholds Finally Announced 
By: Tran Xuan Chi Anh 

 

 

 

The much-awaited decree setting out the merger notification thresholds under the new merger regime 

stipulated in Vietnam Competition Law 2018, Decree No.35/2020/ND-CP, was issued on 24 March 2020 

and is expected to take effect from 15 May 2020.  

 

Whilst the Competition Law states the alternative criteria to be looked at for assessing whether a merger 

must be notified to the regulator, including combined relevant market share, domestic assets, domestic 

sales or purchasing turnover and transaction value, the specific thresholds were left to the subsidiary 

legislation.  

 

Decree No.35/2020/ND-CP sets out the applicable merger notification thresholds moving forward, 

distinguishing between four categories of businesses, i.e. credit institutions, insurance companies, 

securities companies and all other businesses. 

 

The merger notification thresholds are summarised in the table below: 

 

No. Criteria 

All businesses 

(excluding 
insurance, 

securities and 

credit institutions) 

Insurance 
companies 

Securities 
companies 

Credit 
institutions 

1 Domestic 

assets 

The total assets of a 

participating 
company or the 

group of affiliate 
companies of which 

such company is a  

The total assets of 

a participating 
insurance 

company or the 
group of affiliate 

insurance  

The total assets 

of a participating 
securities 

company or the 
group of affiliate 

securities  

The total assets 

of a participating 
credit institution 

or the group of 
affiliate credit 

institutions of  
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No. Criteria 

All businesses 

(excluding 
insurance, 

securities and 

credit institutions) 

Insurance 

companies 

Securities 

companies 

Credit 

institutions 

  member on Vietnam 
market were at least 

VND 3,000 billion 
(approx. USD 130 

million) in the 
preceding fiscal year. 

companies of 
which such 

insurance 
company is a 

member on 
Vietnam market 
were at least VND 

15,000 billion 
(approx. USD 650 

million) in the 
preceding fiscal 
year. 

companies of 
which such 

securities 
company is a 

member on 
Vietnam market 
were at least 

VND 15,000 
billion (approx. 

USD 650 million) 
in the preceding 
fiscal year. 

which such credit 
institution is a 

member on 
Vietnam market 

were at least 
20% of the total 
assets of the 

credit institution 
system on 

Vietnam market 
in the preceding 
fiscal year. 

2. Domestic 
sales or 
purchasing 

turnover 

The total sales 
turnover or purchase 
turnover of a 

participating 
company or the 

group of affiliate 
companies of which 

such company is a 
member on Vietnam 
market was at least 

VND 3,000 billion 
(approx.  USD 130 

million) in the 
preceding fiscal year. 

The total sales 
turnover or 
purchase turnover 

of a participating 
insurance 

company or the 
group of affiliate 

insurance 
companies of 
which such 

insurance 
company is a 

member on 
Vietnam market 
was at least VND 

10,000 billion 
(approx. USD 430 

million) in the 
preceding fiscal 
year. 

The total sales 
turnover or 
purchase 

turnover of a 
participating 

securities 
company or the 

group of affiliate 
securities 
companies of 

which such 
securities 

company is a 
member on 
Vietnam market 

was at least VND 
3,000 billion 

(approx. USD 
130 million) in the 
preceding fiscal 

year. 

The total sales 
turnover of a 
participating 

credit institution 
or the group of 

affiliate credit 
institutions on 

Vietnam market 
were at least 
20% of the total 

turnover of the 
credit institution 

system in the 
preceding fiscal 
year. 
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No. Criteria 

All businesses 

(excluding 
insurance, 
securities and 

credit institutions) 

Insurance 

companies 

Securities 

companies 

Credit 

institutions 

3. Transaction 
value (only 

applied to 
onshore 

transactions) 

The transaction value 
of the intended 

merger is at least 
VND 1,000 billion 

(approx. USD 43 
million). 

The transaction value of the intended 
merger is at least VND 3,000 billion 

(approx. USD 130 million).  

The transaction 
value of the 

intended merger 
is at least 20% of 

the total charter 
capital of the 
credit institution 

system in the 
preceding fiscal 

year. 

4. Combined 
relevant 

market 
share 

The combined relevant market share of the participating companies is at least 20% 
in the preceding fiscal year. 

 

 

It is important to note that: 

 

(a) the thresholds set out above are alternative, i.e. notification is compulsory as soon as any one of 

the thresholds is crossed; 

 

(b) the "combined relevant market share" is defined as the total of the market share of two or more 

enterprises in an economic concentration, i.e. this criterion applies only where two of the parties 

have overlapping activities; and 

 

(c) there is no guidance on whether the notification requirements apply to transactions crossing the 

abovementioned thresholds which have been completed after the new Competition Law entered 

in force in July 2019 but before the effective date of the Decree 35/2020/ND-CP.  
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Indonesia – KPPU Resumes Activities Virtually 
 
After shutting shop for almost a month, on 6 April 2020, the Indonesia Competition Commission ("KPPU") 

issued KPPU Regulation No. 1 of 2020 on Electronic Case Handling. This new regulation forms the legal 

basis for the KPPU to resume its enforcement activities electronically, and as such, all statutory timelines 

have resumed. Under this regulation, merger notifications and reviews, case investigation and hearing, 

and monitoring of partnership agreements (kemitraan) can now be done via 'electronic means', including 

but not limited to, visual teleconference and email. The regulation further specifies that the KPPU will 

apply an e-enforcement to ongoing merger notifications, cases and monitoring. 

 

Separately and with regards to merger control specifically, all timelines applying to merger control, e.g. 

for parties to notify their merger or for the KPPU to issue its decision, which had been temporarily 

suspended by the KPPU during the COVID-19 period, have resumed from 7 April 2020 onwards. The 

statutory deadlines applying to merger control have, however, been extended by 14 business days. 

 
Malaysia –  

(1) High Court's Dismissal of Grab's Judicial Review Application 
 
The Malaysia Competition Commission ("MyCC") issued a proposed decision on 23 September 2019 

against Grab Inc, Grab Car Sdn Bhd and MyTeksi Sdn Bhd (collectively "Grab") alleging that Grab had 

abused its dominance by imposing certain restrictive clauses on its drivers that prevented the drivers 

from promoting and providing advertising services for Grab's competitors in the e-hailing and transit 

media advertising market. In announcing its proposed decision, the MyCC indicated that it intended to 

impose on Grab a financial penalty of RM86.7million (approximately USD19.9 million), together with a 

daily penalty of RM15,000 (approximately USD 3,400) commencing from the date of the proposed 

decision and for so long as Grab failed to take remedial actions as directed by the MyCC.  

 

Grab subsequently filed a judicial review application in the High Court against the MyCC's proposed 

decision, which was dismissed by the High Court on 9 March 2020. Although the written grounds of 

judgment are not yet available, based on media reports, the High Court had ruled the judicial review 

application was premature as the MyCC's decision against Grab was only a proposed decision under 

Section 36(1) of the Competition Act 2010 which is not final and binding. The High Court decision has 

thus made clear that there is no recourse against a proposed decision issued by the MyCC, including 

on grounds of judicial review.  

 

Grab has announced that it is appealing the High Court decision. 

 

It is also worth highlighting that Grab had contested the fact that the MyCC had publicly revealed the 

proposed financial penalty that it intended to impose on Grab. Since then, the MyCC has reviewed its 

processes: its new policy starting 2020 is to publish the financial penalty imposed on infringing parties 

only after a final decision has been reached by the MyCC.  
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(2) MyCC's Proposed Decision against Seven Warehouse 

Operators 
 

On 9 January 2020, the MyCC issued a proposed decision against seven warehouse operators, namely 

Regional Synergy (M) Sdn. Bhd., WCS Warehousing Sdn. Bhd., Pioneerpac Sdn. Bhd., Interocean 

Warehousing Service Sdn. Bhd., Intrexim Sdn. Bhd., SAL Agencies Sdn. Bhd. and Prima Warehousing 

Sdn. Bhd ("Warehouse Operators"). The Warehouse Operators were provisionally found to have 

infringed the cartel provisions of the Competition Act by fixing the surcharges on "Long Length Handling" 

and "Heavy Lift Handling" services for all import and export cargoes in the Northport and Westport areas 

in Port Klang. The proposed decision is silent on the proposed financial penalty, in line with the MyCC's 

new policy on that front. 

 

(3) MyCC's Market Review on Service Sector (Wholesale / Retail) 
 

Following closely after the MyCC's market review report on the food sector issued in August 2019, the 

MyCC issued yet another market review report conducted pursuant to its powers under Section 11(1) of 

the Competition Act.  The latest market review is of the service sector in relation to the wholesale and 

retail trade of selected products, namely, processed food and beverages, personal care & toiletries, 

household cleaning products and clothing. A draft report of this latest market review was published by 

the MyCC in February 2020 ("Draft Report"). 

 

12 potential competition concerns were identified in the Draft Report, of which the author of the Draft 

Report, Frost & Sullivan Perunding Strategi Sdn Bhd ("F&S") observed only the following eight applied 

in Malaysia: 

 

(a) downstream buyer power of large supermarkets; 

 

(b) price flexing; 

 

(c) predatory pricing; 

 

(d) suppliers' market power; 

 

(e) supply chain collusion; 

 

(f) exclusive distribution; 

 

(g) price fixing; and  

 

(h) bundling. 
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Based on a survey conducted with 400 industry players within the wholesale and retail trade ("WRT") 

industry, F&S found that there were no potential anti-competitive practices observed in terms of, price 

parity clauses, unfair conditions in contract, controlling or limiting sales of goods and tying to a single 

purchaser.  

 

However, a majority of the surveyed companies agreed or strongly agreed with the following identified 

anti-competitive practices in the Malaysia WRT industry:  

 

(a) fixing of product prices and dissuading others to compete; 

 

(b) agreeing to divide or allocate customers, suppliers or territories among themselves; 

  

(c) colluding to choose the winner of a bidding process; 

  

(d) providing products or services on the condition that customers purchase some other products or 

services; 

 

(e) retailers/distributors/wholesalers tied to purchase from a supplier on the understanding that no 

other distributor will be appointed or receive supplies in a given area; 

 

(f) agreements between competitors, or between a company and an individual or business, that 

stipulate that they refuse to do business with another; 

 

(g) agreements between manufacturers and wholesalers/distributors/retailers not to sell a product 

below a specified price; 

 

(h) selling the same product at different prices to different buyers; and 

 

(i) pricing goods/services at such a low level that other firms cannot compete and are forced to leave 

the market. 

 

The Draft Report proposed recommendations aimed at creating a competitive WRT industry, including 

the following: (a) facilitating structural reforms that ensure efficiency and resiliency, for instance, e-

commerce proliferation within the WRT industry; (b) fostering a competitive environment towards 

industry best practices e.g. to rethink implementation of Price Control and Anti-Profiteering Act 2011 to 

balance the benefit to consumers and the viability of the industry over the longer term; (c) establishing 

progressive policies and regulations with long term positive impact e.g. periodically updating rules, 

policies, and regulations governing WRT; and (d) enhancing industry-government platforms that 

promote understanding and collaboration by revisiting existing channels and avenues for government-

industry interaction.  
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In February 2020, the MyCC invited stakeholders and members of the public to provide feedback on the 

Draft Report. The MyCC announced that the Draft Report will be finalised and published in April 2020. 

In view of the imposition of the Movement Control Order in Malaysia since 18 March 2020 which has 

been extended to 12 May 2020 at the time of this article, our understanding is that the report will be 

finalised in May 2020.  

 
Philippines –   
 

The first quarter of 2020 saw significant activity by the Philippine Competition Commission ("PCC") in 

three major areas, namely, enforcement against alleged anti-competitive conduct and agreements; 

merger regulation; and competition policy -- that is, until the COVID-19 pandemic prompted the 

Philippine government to impose an enhanced community quarantine over Luzon island (including Metro 

Manila).  Nonetheless, notable competition law developments for the period are set out below. 

 

(1) Enforcement against Alleged Anti-Competitive Conduct and 

Agreements 
 
January 2020 brought with it news of the first known Statement of Objections ("SO") based on alleged 

anti-competitive agreements under Section 14(c) of the Philippine Competition Act ("PCA"). On 27 

December 2019, the PCC's Competition Enforcement Office filed an SO accusing several insurance 

companies, the National Home Mortgage Finance Corporation ("NHMFC"), and their responsible officers 

of entering into agreements which allowed the insurance companies to exclusively and 

indefinitely provide mortgage redemption insurance ("MRI") to borrowers whose loans had been 

assumed by the NHMFC as a secondary mortgagor. The SO charged the respondents of violating 

Section 14(c)'s prohibition against agreements which have the object or effect of substantially preventing, 

restricting or lessening competition.  The respondents' agreements, supposedly spanning more than 40 

years, were claimed to have effectively deprived the NHMFC and borrowers of choosing MRI coverage 

from other providers who may offer better terms and conditions at lower premium rates. The Competition 

Enforcement Office said that the agreements have resulted in poor service, unfavourable premium rates, 

and lack of options to the detriment of thousands of account-holders, including low-cost and socialised 

housing borrowers.   

 

According to the PCC's 4 February 2020 press release and accompanying executive summary, the 

investigation on this matter was initiated when the NHMFC approached the PCC, seeking a review of 

its agreements with the respondent insurance companies. The NHMFC indicated that it attempted to 

terminate the agreements with the respondent insurance companies but faced legal obstacles. 

 

As this is the PCC's first known SO under Section 14(c) of the PCA, its resolution is eagerly awaited and 

will be closely studied.  Under the PCA, entities found to have entered into anti-competitive agreements 

could face an administrative fine of up to PHP100 million (approximately USD1.97 million). 
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(2) Merger Regulation 
 

(a) Adjustment of merger notification thresholds 

 

The PCC again adjusted the compulsory merger notification thresholds from PHP5.6 billion 

(approximately USD110.1 million) to PHP6.0 billion (approximately USD118 million) for the size of 

person test, and from PHP2.2 billion (approximately USD43.3 million) to PHP2.4 billion (approximately 

USD47.2 million) for the size of transaction test. The adjusted thresholds apply to mergers or 

acquisitions whose definitive agreements were executed on or after 1 March 2020. 

 

PCC Memorandum Circular No. 18-001 issued in 2018 established the automatic annual adjustment of 

merger notification thresholds based on the nominal gross domestic product growth of the previous year 

rounded up to the nearest hundred million. This ensures that the thresholds maintain their real value 

over time and relative to the size of the economy. 

 

(b) SOC for Holcim acquisition 

 

In a 31 January 2020 press release and accompanying executive summary, the PCC reported that its 

Mergers and Acquisitions Office ("MAO") issued a Statement of Concerns ("SOC") relating to the 

proposed acquisition by First Stronghold Cement Industries, Inc. of shares in Holcim Philippines, Inc. 

("HPI").  HPI is a major Philippine cement manufacturer and an affiliate of the leading global cement 

company LafargeHolcim Ltd. ("LH").  The buyer is an affiliate of San Miguel Corporation.  [Note: 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law), the Rajah & Tann Asia network firm for the 

Philippines, is acting for LH and HPI in this matter.]  The MAO found that the transaction will allegedly 

likely result in a substantial lessening of competition in certain relevant markets for grey cement in the 

Philippines.  Specifically, the MAO claimed that the transaction would result in a monopoly in the 

Northwest Luzon market and, for the market comprising Greater Metro Manila, Central Luzon, 

and Northeast Luzon, in market power for the buyer group that would allow it to unilaterally increase 

prices, reduce output, and deteriorate quality, as well as in an increased likelihood of firms to engage in 

coordinated behaviour. The MAO also opined that, post-transaction, imports in the relevant markets 

would not be sufficient to constrain the buyer group from exercising market power, leading to a 

substantial lessening of competition.  Moreover, barriers to entry are supposedly high and there is no 

possibility of a new entrant, from imports or domestic manufacturers, which can constrain the buyer 

group from exercising market power post-transaction in the relevant markets.  

 

Under the PCC's Rules on Merger Procedure, the parties may propose commitments that will remedy, 

mitigate or prevent the competition concerns identified by the PCC as arising from the merger. 

 

(c) Other notified mergers 

 

In the first quarter of 2020, the PCC approved several proposed mergers, such as the acquisitions by 

MM Air Limited, a joint venture between Marubeni Corporation and Mizuho Leasing Company, of shares 
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in Aircastle Limited; by AC Energy Philippines, Inc. of 100% of the shares of Macquarie Infrastructure 

Holdings (Philippines) Pte. Limited, Langoer Investments Holding B.V., and the Government Service 

Insurance System in Negros Island Solar Power Inc. and in Philippine Wind Holdings Corp.; by UC 

Malampaya Philippines Pte. Ltd. of shares in Chevron Malampaya LLC; by Synergy Grid & Development 

Phils., Inc. of 67% of the total shares of each of OneTaipan Holdings, Inc. and Pacifica21 Holdings, Inc.; 

and by Lotte Chilsung Beverage Co. Ltd. of shares in Pepsi-Cola Products Philippines, Inc. ("PCPPI") 

through a tender offer.  The PCC decisions in the last two mentioned mergers were issued during the 

enhanced community quarantine.  [Note: C&G Law acted for and assisted PCPPI with the PCC merger 

notification and approval process for the transaction with Lotte Chilsung Beverage Co. Ltd.] 

 

During the same period, the PCC issued a decision imposing a PHP154,944.51 (approximately 

USD3,000) fine on City Savings Bank, Inc. and Banko Kabayan for submitting their merger notification 

forms 257 days late.  Under the PCC's Rules on Merger Procedure, the parties must notify the PCC of 

their transaction which meets the relevant compulsory merger notification thresholds within 30 days from 

the execution of their definitive agreements.  Banko Kabayan argued that it should not be penalised 

because it was not a party to the relevant definitive agreement, and so was not obliged to notify the PCC 

of the transaction.  The PCC rejected this argument on the ground that Banko Kabayan is the entity 

whose shares are being acquired and whose revenues and assets are assessed to determine whether 

the acquired entity meets the relevant thresholds.  The PCC said that Banko Kabayan was its own 

ultimate parent entity and also the acquired entity, and thus subject to the notification requirement. 

 

(d) COVID-19/quarantine effects on PCC processes 

 

In view of the enhanced community quarantine imposed by the Philippine government in response to 

the worsening COVID-19 outbreak in the country, the PCC has undertaken measures to adjust to the 

work-from-home directives applicable to most of the private sector and to government offices under the 

quarantine.  The quarantine was announced in the evening of 16 March 2020 and, at present, has been 

extended to 15 May 2020. 

 

On 16 March 2020, the PCC issued Resolution No. 007-2020 suspending certain merger notification 

processes and timelines.  Resolution No. 007-2020 suspended the following merger processes and 

timelines from 16 March to 14 April 2020 or until such time the quarantine has been lifted: (a) acceptance 

of new notification forms and letters of non-coverage; (b) evaluation of the sufficiency of notification 

forms and letters of non-coverage already submitted to the PCC; and (c) the running of the 30-day 

notification period.  Thus, notifying parties shall have the remaining balance of the 30-day period to 

submit their notification forms to the PCC.  

 

Notably, the foregoing issuance does not affect already-filed and deemed sufficient merger notifications 

and the PCC's statutory periods to resolve them (i.e., 30 days for the Phase I review and 60 days for the 

Phase II review).  Accordingly, during the quarantine, as also mentioned, the PCC issued decisions 

approving at least two proposed mergers. 
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On 17 March 2020, the PCC issued Resolution No. 008-2020 suspending the running of the 

reglementary periods for the filing of pleadings, motions, and other submissions and the payments of 

fines and penalties.  The reglementary periods will be deemed interrupted from 16 March to 14 April 

2020 or until such time the quarantine has been lifted.  The parties will then have the balance of their 

reglementary periods to complete their filing or their payment of fines or penalties. 
 

(3) Competition Policy 
 

From time to time, the PCC articulates its views on competition-related issues and policy questions 

arising before other government agencies/sector regulators or involving specific industries.  The PCA 

mandates that, where appropriate, the PCC and sector regulators shall work together to issue rules and 

regulations to promote competition, protect consumers, and prevent abuse of market power by dominant 

players within their respective sectors.  

 

In a 24 January 2020 press release, the PCC expressed its support for the passage of Senate bills 

allowing two-wheeled motorcycles as a mode of public transport.  The PCC noted that the use of 

motorcycle taxis has given commuters an additional option amid worsening traffic conditions in urban 

areas.  In many rural areas around the country, such motorcycles are widely used as the main transport. 

 

The PCC indicated that it encourages the Motorcycle Taxi Service Inter-Agency Technical Working 

Group ("TWG") to consider the pro-competitive effects of multi-homing in its study on the new market 

involving motorcycle taxis and online ride-hailing, as the study will help shape the regulations on the 

matter.  The PCC said that a multi-homing policy allows drivers to choose which platform to offer their 

services, the same way that passengers can choose among different apps.  Multi-homing incentivises 

platforms to continuously innovate and compete to keep both drivers and passengers safe and satisfied.  

 

In the spirit of cooperation, the PCC indicated it would look at the competition aspect of the relevant 

guidelines to ensure that competition and consumer welfare are protected.  It said it was ready to offer 

advisory support to the TWG, the Land Transportation Franchising and Regulatory Board, and the 

Department of Transportation in the formulation of policies that meet the dual objectives of promoting 

healthy market competition and protecting the welfare of the stakeholders in the transportation sector. 

 

(4) Other Competition Law Developments – DOJ Draft Rules 

Implementing the PCA's Criminal Provisions 
 

Prior to the PCA's enactment, the Department of Justice ("DOJ") was the principal competition authority 

in the Philippines.  The PCA has since replaced the DOJ with the PCC in that role, but the DOJ maintains 

a vital role in competition law enforcement.  Under the PCA, when so warranted by the evidence after a 

PCC investigation, the PCC may file before the DOJ criminal complaints for violations of the PCA or 

relevant laws for preliminary investigation and prosecution before the proper courts.   
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In February 2020, the DOJ's Office for Competition ("OFC") circulated for comments its draft "Rules 

Implementing the Criminal Provisions of the Philippine Competition Act".  The proposed rules touch on 

the conduct of preliminary investigation and prosecution of competition cases, non-adversarial remedies 

available with the DOJ, and the grant of immunity to witnesses under the leniency program to be 

administered by the DOJ-OFC (which seems separate from the PCC's own leniency program).  

 

The DOJ's draft rules pertain to Section 14(a) and (b) of the PCA.  Those are the PCA provisions under 

which criminal sanctions (aside from administrative penalties) are possible. They penalise competitors 

who enter into the following: (a) agreements that are per se prohibited by the PCA, namely, those which 

restrict competition as to price, components thereof or other terms of trade; or which fix price at an 

auction or in any form of bidding including cover bidding, bid suppression, bid rotation, and market 

allocation and other analogous practices of bid manipulation; and (b) prohibited agreements which have 

the object or effect of substantially preventing, restricting or lessening competition, namely, those which 

set, limit or control production, markets, technical development or investment; or which divide or share 

the market, whether by volume of sales or purchases, territory, type of goods or services, buyers or 

sellers or any other means.  An entity who enters into any anti-competitive agreement prohibited under 

Section 14(a) and (b) shall, for each and every violation, be penalised by imprisonment from two to 

seven years, and a fine of not less than PHP50,000,000.00 (approximately USD1.0 million) but not more 

than PHP250,000,000.00 (approximately USD4.9 million). The penalty of imprisonment shall be 

imposed upon the responsible officers, and directors of the entity. 

 

Under the DOJ's draft rules, only the PCC may file criminal complaints before the DOJ.  The DOJ shall 

conduct preliminary investigations of alleged competition law violations pursuant to the Revised Rules 

on Criminal Procedure and, for PCA violations, also pursuant to the implementing rules to be issued by 

the DOJ.   

 

For purposes of the DOJ's filing of a criminal information in court (which generally occurs after the DOJ 

finds probable cause that the respondent has committed the charged offense), the draft rules say every 

covered agreement, or each and every violation in an agreement, whether implemented or not, shall be 

considered as one distinct offence.  An information shall be filed in the Regional Trial Court ("RTC") of 

the city or province where the entity or any of the entities whose business act or conduct constitutes the 

subject matter of a case, conducts its principal place of business.  An information against an accused 

charged in the capacity of a director, officer, shareholder, employee, or agent of a corporation or other 

juridical entity who knowingly and wilfully authorised the commission of the offense shall be filed in the 

RTC of the city or province where such corporation or juridical entity conducts its principal place of 

business.  
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Singapore -   

(1) Active Merger Review Activity in Q1 2020 
 
The rate of merger review by the Competition and Consumer Commission of Singapore ("CCCS") has 

not slowed down since the pickup in late 2019. In the first four months of 2020, the CCCS issued two 

merger clearance decisions, moved one proposed merger into a Phase 2 review and commenced two 

Phase 1 reviews. The key take-aways from these notified mergers are as follows: 

 

 Proposed merger of shipbuilders moved into a Phase 2 review: On 29 January 2020, the 

CCCS announced that it had moved the proposed acquisition by Korea Shipbuilding & Offshore 

Engineering Co., Ltd. ("KSOE") of Daewoo Shipbuilding & Marine Engineering Co., Ltd., ("DSME") 

into a Phase 2 review. The CCCS is concerned that the merger could result in a substantial 

lessening of competition ("SLC") in Singapore in relation to the supply of certain sophisticated 

commercial vessels such as LNG carriers, taking into account the size of the Parties and possible 

barriers to entry and expansion. Similar concerns have been expressed by the EU competition 

watchdog as well as the Korea regulator. As usual in such cases, the various authorities 

concerned do communicate amongst themselves as commitments that may be offered by the 

Parties, if global, will need to alleviate the concerns identified in the various jurisdictions. 

 

 Proposed merger between waste collectors cleared: On 19 February 2020, the CCCS cleared 

the proposed acquisition by SembWaste Pte. Ltd. of Veolia ES Singapore Pte. Ltd.  The Parties 

overlap in the provision of public waste collection ("PWC") and general waste collection ("GWC") 

services in Singapore. Interesting points in the decision issued include the confirmation by the 

CCCS that, in relation to bidding markets especially where contracts are large and long in duration, 

ex-post market share "may not provide a reliable indicator of market power". Given this, the CCCS 

assessed the potential market power of the Parties in the PWC market based on the bidding 

information of tenders in the PWC market over the last six years. Another interesting point is the 

conclusion by the CCCS on the non-compete clause between the Parties in relation to the supply 

of PWC and GWC services. Whilst the CCCS cleared the non-compete for the provision of GWC 

services, the CCCS took the view that the proposed duration of the non-compete relating to the 

PWC market was too long and should be shortened. Typically, the CCCS views ancillary non-

compete of between one to three years as reasonable and will only agree to a longer period in 

very limited circumstances. 

 

 Proposed merger between suppliers of rental warehouse spaces and fund management 

services for industrial real estate assets cleared: On 26 February 2020, the CCCS cleared the 

proposed acquisition by ARA Logistics Ventures I Limited of LOGOS China Investments Limited. 

The merger gave the CCCS the opportunity to review the supply of warehouse space for rental in 

Singapore and the global supply of fund management services for industrial real estate assets. In 

relation to the first market, the CCCS found that it should be further split based on whether the 

space was "built-to-suit" or ready-built. As for the second market, although defined very narrowly, 
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the CCCS found that the merger would not lead to a SLC, given the Parties' position in this market. 

Interestingly, the CCCS found that although barriers to entry in this market are high, barriers to 

expansion are low so that "the threat of expansion by existing fund managers will continue to place 

a competitive constraint" on the Parties post-merger. 

 

(2) Anti-competitive Agreements / Conduct – CCCS Issues Two 

Proposed Infringement Decisions on Bid-Rigging Practices and 

Closes its Investigation into the Property Valuation Industry 
 

On 21 January 2020, the CCCS issued a Proposed Infringement Decision ("PID") against three 

contractors involved in bid rigging in relation to a tender called by Wildlife Reserves Singapore ("WRS") 

for building, construction and maintenance services. The CCCS's investigations, which commenced 

following a complaint from WRS, revealed that the contractors had exchanged bidding information and 

coordinated bids to create a false impression of competitive bidding.  

 

On 31 March 2020, the CCCS issued another PID against three companies for bid-rigging in relation to 

tenders for maintenance services for swimming pools and other water features. The CCCS had initiated 

investigations and found that one company had entered into bilateral cover bidding arrangements with 

the two others for years, up to 2017.   

 

The two proposed infringement decisions highlight the strong stance that the CCCS takes against bid-

rigging. They are also a reminder that competition laws apply to SMEs and that small enterprises are 

not immune against enforcement actions. 

 

In April 2020, the CCCS announced that it had closed its investigation into alleged anti-competitive 

conduct by the Singapore Institute of Surveyors and Valuers ("SISV"), following steps taken by SISV to 

revise its byelaws and clarify its support for the use of technological tools (such as IT and computer 

modelling) in the performance of property valuations. The CCCS found that these steps taken by SISV 

had adequately addressed the CCCS’s potential competition concerns, and are in line with the CCCS’s 

objective of promoting competition to make markets work well for the benefit of businesses and 

consumers. 

 

(3) Consumer Protection Enforcement by CCCS 
 

In the first quarter of 2020, the CCCS took action against two suppliers for unfair trade practices under 

the Consumer Protection (Fair Trading) Act (Cap 52A) ("CPFTA"). 

 

On 17 January 2020, the CCCS announced that the State Courts have issued a declaration and 

injunction against Fashion Interactive Pte. Ltd. ("FIPL") and its director for engaging in unfair trade 

practices under the CPFTA. This is the first time the CCCS has sought a court order under the CPFTA. 
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The CCCS was alerted to multiple complaints against FIPL for utilising "subscription traps" on its e-

commerce website, myglamorous.sg, to charge consumers a recurring monthly membership fee without 

their knowledge or consent by using fine print and the general design of their website to mislead 

consumers into believing that they were making one-off purchases.  

 

On 31 March 2020, the CCCS announced that two beauty parlours, Wishing Well Beauty Centre and 

Ruby Beauty Pte Ltd, were found to have breached the CPFTA. The beauty parlours had enticed 

consumers with low prices by stationing their staff in the vicinity to approach consumers with a one-time 

offer of a discounted beauty treatment. The beauty parlours would however perform unsolicited or more 

expensive services after the consumers arrived at the beauty parlour. At that point, the consumers would 

then be pressured to sign up for treatment packages to lower the average cost of the sessions, while 

being misled as to the transferability and validity period of these packages. The CCCS has since 

obtained undertakings from the errant beauty parlours to cease these unfair practices and to not engage 

in any other unfair practices prohibited by the CPFTA.  

 

The above demonstrates that the CCCS will not hesitate to take strong action against suppliers who are 

persistent in committing unfair practices. Businesses must continue to pay close attention to the CCCS's 

consumer protection guidelines and decisions to ensure compliance with the CPFTA.  

 
Thailand –  

(1) OTCC Issues Warning to Food Delivery Platforms for 

Overcharging Customers and Vendors 
 

On 1 April 2020, the Office of the Trade Competition Commission ("OTCC") issued a formal warning to 

food delivery platforms for increasing commissions and service fees after a surge in demand during the 

period of lockdown due to the COVID-19 pandemic. 

 

As one of the measures issued by the Thai government in response to the COVID-19 pandemic, all 

restaurants, food stalls and malls were ordered to close all onsite eat-in services and were advised to 

make their sales for takeaway only. As a result, many restaurants have turned to online platforms to sell 

their food and customers have also turned to online platforms to place their orders, leading to a surge 

in demand for online food delivery services. 

 

After receiving complaints about food delivery platforms increasing commissions on restaurants from 20 

percent to 35 to 40 percent, charging restaurants for marketing and promoting their restaurants to the 

customers, as well as charging other additional fees which may be passed onto customers, the OTCC 

has issued a warning against such behaviour. 

 

The OTCC Secretary-General revealed that such behaviour may be considered an offence of 

undertaking unfair trade practices under Section 57 of the Trade Competition Act B.E. 2560 (2017) 
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("Trade Competition Act"). The OTCC Secretary-General warned that food delivery platforms should 

conduct their business fairly and that any food delivery platform found to have violated the Trade 

Competition Act will be prosecuted accordingly. 

 

The OTCC Secretary-General further announced that the OTCC will continue to closely monitor and 

investigate the behaviour of those food delivery platforms which they received complaints about, as well 

as other behaviours which may be in violation of the Trade Competition Act.  

 

(2) CP Group Won the Tesco Bids Which Raises Trade Competition 

Concerns 
 

Tesco has announced that the Charoen Pokphand Group ("CP Group") won the Tesco Lotus bid for a 

deal worth more than USD 10 billion. Upon completion, CP Group will become the new owner of Tesco 

Lotus in both Thailand and Malaysia.  

 

Given that CP is already a significant player in the grocery market in Thailand through 7-Eleven 

convenience stores and the Makro cash-and-carry business, concerns have been raised that this new 

acquisition could lead to a monopoly or to undue market dominance against consumer choice in the 

Thai grocery market.  

 

Recently, the OTCC Secretary-General stated that the Tesco acquisition deals need prior approval from 

the Trade Competition Commission pursuant to Section 51 of the of the Trade Competition Act. The 

Secretary-General further stated that the OTCC is working on this issue as their newly set-up special 

panel is in the process of evaluating and studying the impact of the deal, which could lead to monopoly 

or market dominance of the retail sector.  

 

CP, in proceeding with this transaction, will have market dominance if it is a "single business operator 

having a market share in the previous year of 50% or more and a sales turnover of at least 1 billion baht" 

(approximately USD 30.8 million); or being of the "top three business operators together having a market 

share in the previous year of 75% or more and a sales turnover of the same amount (of 1 billion baht)". 

However, adjudicating whether CP has dominant market power is not straightforward and is subject to 

the approach being used to define the market boundaries.  While this acquisition would certainly place 

CP in a strong position in the modern trade market, it is also arguable that the traditional trade market 

(i.e. through local grocery) still holds a significant share in the whole grocery market in Thailand.  
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