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Can Trade Debts with a Company in 

Receivership be Set Off against Pre-

receivership Claims? 

Introduction 
 

When a company in receivership is wound up, can its trading partners set off debts they incurred to the 

company against unsecured debts the company incurred to them before entering into receivership? Is 

there mutuality between the trading partners' indebtedness and the company's pre-receivership 

indebtedness to justify a set-off which would effectively reduce the value of the company's secured 

assets? In BP Singapore Pte Ltd v Jurong Aromatics Corp Pte Ltd (receivers and managers appointed) 

and others and another appeal) [2020] SGCA 09, the Singapore Court of Appeal answered in the 

negative, agreeing with the receivers of the company in question that there was no mutuality and 

therefore no set-off available, because the debts were at all material times subject to the secured 

creditors' fixed security.  

 

The receivers were successfully represented by Lee Eng Beng SC, Disa Sim and Torsten Cheong of 

Rajah & Tann Singapore LLP. 

 

Facts 
 

A company incorporated to build and run an aromatics plant obtained a loan of about US$1.6 billion 

from a syndicate of lenders. The loan was secured by a floating charge among others on all the 

company's undertaking and assets. The company traded with two well-known oil and gas companies, 

BP and Glencore. During this time, a set-off agreement between the company and Glencore resulted in 

a net debt owed to the company referred to as the Set-Off Agreement Debt.  

 

The company later encountered financial difficulties, and its lenders appointed receivers and managers 

over its assets. The receivers continued the company's business under an interim tolling arrangement 

with BP and Glencore to realise the value of the plant while it was in operation. Under this arrangement 

BP and Glencore incurred two sets of debt to the company, referred to as the Tolling Fee Debt and the 

Final Payment Amount Debt, arising respectively from obligations to pay tolling fees and obligations to 

pay for the title to the plant's initial inventory of feedstock which had been temporarily transferred to 

them. After the plant was sold, Glencore with BP's support applied for the company to be wound up. 

Both then attempted to set off all their indebtedness to the company, in the sum of about US$57.5 

million, against debts the company had incurred to them before the receivership under contracts for the 

supply of feedstock, in the sum of about US$228 million. The receivers then sought declarations from 

the Singapore High Court that BP and Glencore were not entitled to the set-offs. 
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The High Court granted the declarations. It held that as soon as the Tolling Fee Debt and the Final 

Payment Amount Debt arose, they became subject to the charge in favour of the lenders, which had 

crystallised upon the appointment of receivers. This meant it was the lenders, not the company, who 

were entitled to be paid on those debts by BP and Glencore. Further, while the Set-Off Agreement Debt 

accrued before receivership, it became subject to the crystallised floating charge upon the appointment 

of receivers, such that it was similarly the lenders, not the company, who were entitled to be paid by 

Glencore. There being no mutuality, insolvency set-off did not apply. The High Court also held that the 

lenders neither ceded control over the receivables from BP and Glencore nor released their security so 

as to permit any estoppel, waiver or decrystallisation to arise. Nor could the prohibitions against 

assignment in the contracts giving rise to BP's and Glencore's indebtedness prevent their debts from 

falling under charge in favour of the lenders. 

 

BP and Glencore appealed. It was argued that the Set-Off Agreement Debt, the Tolling Fee Debt and 

the Final Payment Amount Debt were subject to an insolvency set-off, and that the Set-Off Agreement 

Debt and the Final Payment amount debt were subject to an equitable set-off, against the company's 

pre-receivership indebtedness to BP and Glencore. 

 

The Court of Appeal's Decision  
 

Insolvency set-off 

 

The Court of Appeal held that whether the Tolling Fee Debt was subject to an insolvency set-off turned 

on whether there was decrystallisation of the lenders' security as a result of the lenders' relinquishing 

control over the company's business during the receivership. The indicia of control set out in the well-

known decision of In re Spectrum Plus Ltd (in liquidation) [2005] 2 AC 680, which BP and Glencore 

relied upon, were not relevant because that decision did not concern a crystallised floating charge arising 

from the appointment of receivers authorised to carry on the company's business, as was the context 

here. Further, while the receivers were legally agents of the company, this arrangement was simply to 

enable the security holders to avoid assuming the liabilities of a mortgagee in possession, and unlike 

company directors, the receivers were duty-bound to carry out their functions in the interests of the 

security holders. 

 

Here, the High Court was correct in holding that control over the company's business exercised by the 

receivers constituted control exercised by the lenders. The tolling fees were payable into a bank account 

charged to the lenders. Letters of undertaking issued by the lenders not to remove the receivers showed 

that the lenders could otherwise do so and appropriate the charged assets. Set-offs permitted under the 

tolling arrangement as between the company on the one hand and BP and Glencore on the other were 

limited, specifically negotiated by the receivers to obtain the best possible sale price for the plant and 

did not show relinquishment of control by the lenders. 
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The Court of Appeal agreed with the receivers that there needed to be clear evidence before the court 

could conclude that there had been decrystallisation, and that such evidence was lacking here. 

However, the court left open the question whether it could be effected without contracting directly with 

the charge-holder. 

 

The Final Payment Amount Debt also fell under the lenders' security and could not be subject to an 

insolvency set-off in favour of BP and Glencore. At the commencement of the tolling arrangement, title 

to the initial inventory was transferred to BP and Glencore, and the parties agreed it would be transferred 

back to the company at the end. After a buyer for the plant was found it was agreed that BP and Glencore 

would instead transfer that title to the buyer and pay the company a sum reflecting its value. The fact 

that this debt replaced BP's and Glencore's obligation to return the title did not change the obligation's 

nature as a book debt subject to the lenders' security. 

 

As to the Set-Off Agreement Debt, it was subject to the lenders' floating charge which crystallised on 

the appointment of the receivers. In the absence of any fact pointing to the lenders' relinquishing control 

over this debt, it remained charged in favour of the lenders, thus precluding Glencore from asserting an 

insolvency set-off against the company's indebtedness to Glencore. 

 

Equitable set-off 

 

The Court of Appeal re-affirmed the principle that equitable set-off was available only where there was 

a close and inseparable relationship or connection between the dealings and the transactions which 

gave rise to the respective claims, such that it would offend one's sense of fairness or justice to allow 

one claim to be enforced without regard to the other. 

 

There was no close connection between the Final Payment Amount Debt and the contracts for the 

supply of feedstock. The debt arose out of the arrangements for the transfer of the initial inventory to 

the buyer of the plant, and the initial inventory comprised feedstock obtained not only under BP's and 

Glencore's supply contracts but also other suppliers. Moreover, it was not unfair not to permit a set-off 

because the parties had agreed that BP and Glencore would pay the company instead of transferring 

title to the initial inventory back to the company. 

 

Nor was an equitable set-off available in relation to the Set-Off Agreement Debt. The underlying supply 

and product offtake contracts between the company and Glencore – which gave rise to the cross-claims 

resulting in the Set-Off Agreement Debt – expressly provided that the parties were not entitled to 

exercise a right of set-off in respect of any sums due thereunder. Glencore had therefore contracted out 

of the right to exercise an equitable set-off in this regard.   

 

Concluding Words 
 

The Court of Appeal's decision provides important assurance to lenders that appointing receivers to 

carry on the business of the borrower with a view to realising the borrower's assets remains a well-
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recognised method of enforcing the lender's fixed security in those assets. As long as the appointed 

receivers are answerable to the secured lender in their management of the secured assets, the lender 

will not be regarded as having relinquished control over those assets and thereby exposed them to set-

offs asserted by the borrower's unsecured creditors.  

 

However, the Court did not exclude the possibility that such control may be treated as lost without the 

express consent of the secured lender. The Court's reasoning suggests that one possible situation is 

where the company trades with an unsecured creditor who has no knowledge that the company is in 

receivership. It may be unfair not to permit a set-off as the creditor may not have been able to avoid 

trading knowingly with a company in receivership. However, this appears to be an exceptional situation 

which may be easily avoided through the usual notification to all the company's creditors that receivers 

have been appointed and by giving equivalent notice to new trading partners arising during the course 

of the receivership.  

 

For further queries, please feel free to contact our team below. 
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Rajah & Tann Asia is a network of legal practices based in South-East Asia. Member firms are independently constituted and regulated 

in accordance with relevant local legal requirements. Services provided by a member firm are governed by the terms of engagement 

between the member firm and the client. 

 

This Update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally 
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage 
which may result from accessing or relying on this Update. 
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge & Risk 
Management at eOASIS@rajahtann.com. 

 


