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Averting Director Disqualification when 

Struck Off Company Restored 

Introduction 
 

In Bijynath s/o Ram Nawal v Innovationz Pte Ltd (Accounting and Corporate Regulatory Authority, 

intervener) [2019] SGHC 218, the Singapore High Court was faced with a contested application for relief 

from disqualification as director. The case involved novel questions of law of restoration of companies 

and concomitant reinstatement of directors under Companies Act amendments that came into force in 

January 2016.   

 

The Applicant was a resident nominee director of the Respondent company when the latter was struck 

off the register. As the Applicant had been serving as a nominee director of two other companies 

previously struck off the register, by operation of section 344G of the Companies Act, he was deemed 

disqualified the moment the Respondent was struck off. This was essentially, a “three strike offs and 

you are out” rule (“Three Strike Offs Rule”).  

 

Subsequently, however, the Respondent company was restored to the Companies register by the 

Accounting and Corporate Regulatory Authority (“ACRA”). The critical inquiry then became whether the 

principle should be “once struck off, always struck off”. Put another way, if a company is struck off but 

later restored by ACRA, would it still be treated, for the purposes of the company’s director’s 

disqualification, as having been struck off historically pursuant to the Three Strike Offs Rule? Or would 

the purport of the restoration be to wipe the slate clean prospectively so that the Applicant would no 

longer, as a matter of logic, be a director of three “struck off” companies? In law, the question was 

whether it was just to reinstate the applicant to his position ante status quo (a root issue)? Alternatively, 

to treat the applicant director as subject to the directors’ disqualification regime for which leave was 

required to act as director while disqualified (a branch issue)? The branch issue entailed a higher hurdle 

to cross and a more onerous regime. A director in the applicant’s shoes would be paralysed from acting 

as director given the deemed disqualification.  

 

The present Applicant filed an application under Section 344G for relief. ACRA and the Minister of 

Finance, both represented by the Attorney-General’s Chambers, opposed the Applicant’s application. 

 

Ang Cheng Hock J set out the applicable principles under section 344G and ultimately allowed the 

Applicant’s application. An appeal to the Court of Appeal filed by ACRA and the Minister of Finance was 

subsequently withdrawn. 

 

The Applicant was successfully represented by Gregory Vijayendran SC and Leow Jiamin of Rajah & 

Tann Singapore LLP. 

https://www.linkedin.com/company/rajah-&-tann
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Brief Facts 
 

The Applicant was a lawyer at a firm that offered resident, nominee directorship services for foreign 

clients. He had done so as part of corporate practice for clients but such nominee directorship services 

was not the core or bulk of his practice. He had been a resident nominee director of the Respondent 

company when the Respondent company was struck off the register under section 344(1) of the 

Companies Act for failure to file annual returns. Section 344(1) provides for striking off where the 

Registrar has reasonable cause to believe that a company is not carrying on business or is not in 

operation. 

 

The Applicant had also been a nominee director of two other companies that had been struck off the 

register. As a result, upon the Respondent company’s striking off, the Applicant was by operation of law 

disqualified from acting as a director for a period of five years pursuant to section 155A(1) of the 

Companies Act. Section 155A(1) provides for such disqualification where the director of a company 

struck off the register had also been the director of at least two other companies struck off the register.  

 

The Applicant, along with two other directors and members of the Respondent company, applied under 

section 344D for the Respondent company to be restored to the companies register. Having been 

satisfied with the evidence presented that the Respondent company remained a going concern and was 

not dormant, the Registrar of Companies restored the Respondent company under section 344E(2).  

 

The key statutory provision in the Companies Act in this case is section 344G, that provides: 

 

(a) Section 344G(1) – “If the name of a company is restored to the register under section 

344E(2) … , the company is to be regarded as having continued in existence as if its name 

had not been struck off the register”; and 

(b) Section 344G(3) – The Court may “give such directions and make such orders, as it seems 

just for placing the company and all other persons in the same position (as nearly as may 

be) as if the company had not been … struck off the register.” 

 

The Applicant thus applied under section 344G(3) to be restored as a director of the Respondent 

company as if the Respondent company had not been struck off. He also sought a declaration that he 

was not disqualified under section 155A(1) from acting as a director. This application was opposed by 

the ACRA (as the Intervener in respect of the section 344G(3) application) and the Minister of Finance 

(as the Intervener in respect of the section 155A(1) application) (collectively the “Interveners”). 

 

Holding of the High Court 
 

The High Court granted the main prayers sought in the Applicant’s application. In reaching its decision, 

the Court set out the appropriate test to be applied when considering section 344G(3), and applied this 

test to the facts of the Applicant’s case. 
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The test under section 344G(3) 

 

The Court held that section 344G(3) confers on the court a broad discretion to make the necessary 

orders, subject to the following  limitations: 

 

(a) the discretion should be exercised only for the stated purpose of placing the company and 

all interested persons in the same position as if the company had not been struck off the 

register; and 

(b) an order should only be made under this provision if it “seems just” to the court to do so. 

 

The Court rejected the Intervener’s submission that the discretion under section 344G(3) had to be 

exercised sparingly, where the applicant was entirely blameless in the striking off i.e. that the court 

should effectively apply the same test as section 155A(3) in deciding whether to grant relief under 

section 344G(3). The Court held that such an approach would unjustifiably narrow the otherwise broad 

language of section 344G(3). The High Court accepted the Applicant’s argument relying on the English 

authority of Joddrell v Peaktone Limited [2013] 1 WLR 784 that the general words in the section 344G(3) 

context were to empower the court to place all persons in the “as-you-were position” as if the company 

had never been struck off. 

 

Application to the facts 

 

On the facts, the Court found that the Registrar would not have struck off the Respondent company had 

the evidence of business activity been presented to ACRA before the decision to strike off the 

Respondent company. It would prima facie be consistent with achieving the purpose contemplated by 

section 344G if a direction was made that the directors were put in the position they were in prior to the 

striking off.   

 

In the course of parties’ arguments, it was apparent that a nominee director in the Applicant’s shoes 

was caught in a predicament that was generally outside his control. The Applicant in this case was 

unable to resign from the Respondent company as he was the last man standing. The Companies Act 

does not allow the last resident director to resign without a replacement. The Applicant also had no 

standing to wind the company up, as he was a director and not a shareholder. Other suggestions by the 

Intervener of prophylactic measures that the Applicant could have taken when he took on the role as 

resident nominee director in 2010 were observed by the Court not to reflect the reality of corporate legal 

practice.  

 

In considering whether it would be just to make such an order, the Court examined the totality of the 

Applicant’s conduct in a fact-sensitive inquiry taking into account proper context and without the benefit 

of hindsight. In the round, Ang J held that there was nothing in the Applicant's conduct that would inhibit 

the exercise of the Court’s discretion in his favour:  

 

(a) With regard to the two companies that had earlier been struck off, the Applicant had taken 

steps to obtain information and instructions from his clients to remedy the regulatory lapses 
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and file the annual returns. However, the clients failed to provide substantive responses, so 

there was little more the Applicant could have done. He did not have sufficient information 

about the financial position of the companies to be able to file the annual returns. 

 

(b) With regard to the Respondent company, the Applicant explained that the Respondent’s 

directors and members had gone incommunicado and failed to respond to his efforts to 

seek information and instructions. The Applicant was further unable to extricate himself from 

the situation by resigning as director or having the Respondent company voluntarily struck 

off.  

 

(c) The Court also considered that the Applicant was unlikely to be a recalcitrant defaulter, and 

that his continued disqualification for five years would impose significant hardship on him 

being unable to act as director of his own law practice. 

 
(d) There was no third party prejudice in granting the Applicant relief. None of the companies 

for which he had sought leave to act had expressed objections to the Applicant’s application. 

 

The Court thus found it just that a direction be made that the Applicant be put in the position as director 

of the reinstated Respondent company as if the Respondent company had never been struck off the 

register. Accordingly, the Court also made a consequential declaration that the Applicant was not 

disqualified from acting as a director. 

 

Concluding Observations 
 

This case highlights the pitfalls that nominee directors should be aware of when taking on such a role 

in a company. It is not uncommon for foreign clients to engage a local nominee to serve as a resident 

director of the company. The nominee director may then find it difficult to extricate himself from the role 

given that he or she would be the last person standing given the resident director requirement.  

 

The nominee director may then encounter negative consequences should the company be struck off 

the register. As demonstrated here, the nominee director may even face a disqualification from acting 

as a director for a period of time pending a court reinstatement if the “three strike offs and you are out” 

rule is engaged. This risk is particularly acute if the provision of nominee directorship forms part and 

parcel of the individual’s scope of services. Proper trigger mechanisms should be put in place to ensure 

that the nominee director is alerted to allow for sufficient time to contact the executive directors to ensure 

prompt regulatory filings. 

 

At the same time, the case is instructive and illustrative on the glimmer of hope available via judicial 

remedy in the event of a restoration of the company. In exceptional cases, a director could apply to court 

for reinstatement going forward when it would be just to be restored under the “as-you-were” policy (i.e., 

by resolving the root issue). This is a superior alternative then to face the grim prospects of being unable 
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to act as a disqualified director due to the stringent regime involved under section 155A Companies Act 

and the attendant stigmatization. 

 

For further queries on directors’ disqualification issues, please feel free to contact our team below. 
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Rajah & Tann Asia is a network of legal practices based in South-East Asia. Member firms are independently constituted and 

regulated in accordance with relevant local legal requirements. Services provided by a member firm are governed by the terms of 

engagement between the member firm and the client. 

 

This Update is solely intended to provide general information and does not provide any advice or create any relationship, whether 
legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or 
damage which may result from accessing or relying on this Update. 
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Our Regional Presence 
 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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