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Enforcement of Adjudication 
Determinations by Claimants in 
Liquidation 

Introduction 
 
In Seymour Whyte Constructions Pty Ltd v Ostwald Bros Pty Ltd (In liquidation) [2019] NSWCA 11 
(“Seymour v Ostwald”), the NSW Court of Appeal unanimously held that as a matter of construction, 
the Building and Construction Industry Security of Payment Act 1999 (NSW) (“NSW SOP Act”) is 
capable of operating for the benefit of a builder or subcontractor which has gone into liquidation. In 
reaching its decision, the NSW Court of Appeal held that the Victorian Court of Appeal decision in 
Façade Treatment Engineering Pty Ltd (in liq) v Brookfield Multiplex Constructions Pty Ltd [2016] VSCA 
247 (“Façade Treatment”) was “plainly wrong” and should not be followed.  
 
The facts in Seymour v Ostwald 

 
The subcontractor, Ostwald, served a payment claim on Seymour, the contractor, for $6,351,066.08. 
Seymour responded, stating that it proposed to pay $2,505,237.58 as a progress payment 
(“Undisputed Amount”). Ostwald filed an adjudication application, and in the adjudication, it was 
determined that the amount due to Ostwald was $5,074,218.27.  
 
The adjudication determination was subsequently found to be invalid and liable to be set aside as the 
adjudication application was filed outside the time limit specified in the NSW SOP Act.1  
 
Ostwald, however, had an alternative claim for the Undisputed Amount as a statutory debt pursuant to 
s 16(2)(a)(i) of the NSW SOP Act. Given that Ostwald had gone into liquidation prior to the filing of the 
adjudication application, the issue that arose was whether the NSW SOP Act was incapable of operating 
for the benefit of a subcontractor which had gone into liquidation, thereby precluding Ostwald from 
pursuing its alternative claim.  
 
The reasoning in Seymour v Ostwald  

 
An entitlement to a progress payment under s 8(1) of the NSW SOP Act (the equivalent of s 5 of the 
Building and Construction Industry Security of Payment Act (Cap 30B) (“SOP Act”)) does not depend 
on the claimant actually continuing to perform work under a contract.2 S 8(1) of the NSW SOP Act merely 
refers to a person who “has undertaken to carry out construction work under the contract”, and the Court 
construed this to be a reference to a contractual undertaking, not to the physical performance of work.3  

                                                                    
1 [2019] NSWCA 11 at [138] 
2 [2019] NSWCA 11 at [229] 
3 [2019] NSWCA 11 at [229] 
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Further, there is nothing in the language of s 13 of the NSW SOP Act (the s 10 SOP Act equivalent) 
which implies that a person can only serve a payment claim at a time when that person is actually 
carrying out construction work under the contract.4  
 
Accordingly, notwithstanding the winding up of Ostwald, the NSW SOP Act continued to apply to 
Ostwald’s claim and it was entitled to pursue its claim for the Undisputed Amount.5 
 
Façade Treatment “plainly wrong” 
 
The Victorian Court of Appeal in Façade Treatment was said to be “plainly wrong” in concluding that a 
“claimant” must be a person who continues to carry out construction work under a contract.  
 
The Victorian Court of Appeal had found that: 
 

(a) A company in liquidation cannot carry out construction work or supply goods and services under 
a contract and, as such, any concerns about ensuring cash flow to the claimant company does 
not apply. 6 
 

(b) The purpose of the SOP Act is to ensure that contractors receive timely progress payments to 
guard against cash flow issues which create a risk of insolvency. However, a company in 
liquidation is already insolvent.7 
  

(c) The SOP Act creates an entitlement for the claimant that is only interim in nature and envisages 
that the respondent will be able to claim back any amounts paid to the claimant. However, if the 
claimant is in liquidation the respondent will be unlikely to be able to claim back moneys paid in 
satisfaction of any judgment debt because the moneys will form part of the claimant’s pool of 
assets to be distributed to creditors, relegating the respondent to the status of an unsecured 
creditor.8  

 
The NSW Court of Appeal found that the Victorian Court of Appeal had overlooked the following: 
 

(a) It is still possible for a construction company in liquidation to need a progress payment for the 
same cash flow reasons as a company “teetering on the edge of insolvency.” The liquidator of 
the company has the power to carry on the business of the company so far as is, in the opinion 
of the liquidator, required for the beneficial disposal or winding up of that business. Receipt of 
the progress payment could be crucial to the liquidator’s endeavours to dispose of the business 
beneficially, for example, by enabling the company to discharge its few remaining obligations 
under a construction contract, thereby entitling it to a substantial payment under the contract.9 
 

(b) Even a company wound up on the ground of insolvency may ultimately be found to have a 
surplus of assets over liabilities. It is therefore not necessarily inevitable that creditors of a 

                                                                    
4 [2019] NSWCA 11 at [231] 
5 [2019] NSWCA 11 at [256] 
6 [2016] VSCA 247 at [84] 
7 [2016] VSCA 247 at [86] 
8 [2016] VSCA 247 at [81] 
9 [2019] NSWCA 11 at [238]-[239] 
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company wound up on the ground of insolvency will suffer a shortfall in recovering the moneys 
due to them.10  
 

(c) If enforcement of a judgment for a progress payment would unfairly prevent a respondent from 
effectively asserting its contractual rights against the claimant, section 553C(1) of the 
Corporations Act (which allows for mutual credit and set-off) would alleviate the unfairness. It is 
also generally accepted that a respondent which can establish a seriously arguable claim arising 
out of the construction contract may be able to obtain a stay of execution of a judgment obtained 
pursuant to the NSW SOP Act.11  

 

Implications 
 
Given that the SOP Act was largely modelled after the NSW SOP Act, the NSW decision in Seymour v 
Ostwald will have relevance and persuasive value in Singapore. This is especially so considering that 
there is no plan to introduce amendments to prevent reliance on the SOP Act during liquidation. 
 
It would seem that so long as a claimant company satisfies the requirement in ss 5 and 12 of the SOP 
Act, it is entitled, even in liquidation, to serve a payment claim and commence adjudication in 
accordance with ss 10 and 13 of the SOP Act respectively.  
 
As for respondent companies, withholding payment on the ground that it might not be able to recover 
payment from the claimant in liquidation in the event the former prevails in future legal proceedings does 
not appear to be a valid reason. However, if there is clear and objective evidence that a claimant 
company is insolvent, and that such insolvency was not caused by the respondent company’s failure to 
pay the adjudicated amount, the court may order a stay of enforcement of an adjudication determination 
(WY Steel Construction Pte Ltd v Osko Pte Ltd [2013] 3 SLR 380 at [70]; followed in United Integrated 
Services Pte Ltd v Civil Tech Pte Ltd [2019] SGHC 32). To that end, respondent companies are not left 
entirely without recourse. 
 
For further queries, please feel free to contact our team below. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                                    
10 [2019] NSWCA 11 at [241]-[242] 
11 [2019] NSWCA 11 at [250]-[256] 
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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