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Hong Kong Court Upholds Clause 
Excluding Trustee's Supervisory Duty over 
Trust’s Investments  

Introduction  
 

In a welcome reassurance to trustees, the Hong Kong Court of Final Appeal recently ruled that the terms 
of a trust can operate to exclude obligations and liabilities otherwise incumbent upon trustees. 
 
As a general rule, trustees owe numerous obligations to the trust that they must discharge. To minimise 
the trustees’ liability, trust deeds often include anti-Bartlett clauses which purport to exclude the trustees’ 
supervisory duties. Notwithstanding the inclusion of an anti-Bartlett clause in the present case, the Hong 
Kong Court of First Instance ruled that the trustee continued to owe a “high level supervisory duty” to 
the trust. 
 
This ruling was overturned by the Hong Kong Court of Final Appeal (“Court”) in IQ EQ (NTC) Trustees 
Asia (Jersey) Limited and another v Bruno Arboit and Roderick John Sutton and another [2019] HKCFA 
45, holding that the anti-Bartlett clause successfully excluded any such “high level supervisory duty” 
owed by the trustee. 
 

Brief Facts 
 
A husband and wife, Zhang and Ji, sought to set up a trust to protect their family assets from inheritance 
tax. They incorporated Wise Lords Limited (“Wise Lords”) as their investment vehicle, and established 
the Amsun Trust which held the sole share in Wise Lords as its trust asset. Ji retained considerable 
control over the investments of the Amsun Trust – she was authorised to give investment instructions 
on Wise Lords’ behalf, while the trustee of the Amsun Trust (“DBS Trustee”) was required to consult Ji 
and defer to her wishes. The governing law was stated in the terms of the Amsun Trust to be Jersey 
law. 
 
Wise Lords subsequently invested in high-risk investments and incurred substantial losses. Zhang and 
Ji brought proceedings against DBS Trustee among others, alleging dishonest and negligent breach of 
trust. 
 

Decisions of the Court of First Instance and the Court of Appeal 
 
The Hong Kong Court of First Instance held that DBS Trustee was liable for negligent breach of trust, 
ruling that DBS Trustee had a “high level supervisory duty” to supervise the trust’s investments. 
 
DBS Trustee appealed on the grounds that the terms of the Amsun Trust contained an anti-Bartlett 
clause expressly disapplying any obligations incumbent on DBS Trustee to interfere with the 
management of Wise Lords. However, the Hong Kong Court of Appeal held that notwithstanding the 
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anti-Bartlett clause, DBS Trustee had a “residual obligation” that could not be excluded by the anti-
Bartlett clause. 
 

Decision of the Hong Kong Court of Final Appeal 
 
The Court held that a continuing “high level supervisory duty” was inconsistent with the plain terms of 
the anti-Bartlett clause. While it acknowledged that Jersey law required trustees to execute their duties 
by acting in good faith and with due diligence, the anti-Bartlett clause stated that DBS Trustee’s duties 
did not include supervising or interfering with the management of the trust’s investments in the first 
place. DBS Trustee therefore was not required to fulfil duties that had been expressly excluded by the 
anti-Bartlett clause. 
 
This held true although DBS Trustee had in practice given after-the-event approvals to a number of 
investments. Given that the investments had already been effected, retrospective approval represented 
a mere acknowledgement and not the exercise of a supervisory power. There was no legal basis for 
transforming the giving of after-the-event approvals into a de facto supervisory duty. 
 

Concluding Remarks 

 

The prior decisions by the Court of First Instance and the Court of Appeal to hold DBS Trustee liable 

were highly concerning for two reasons: (1) anti-Bartlett clauses are commonly relied upon to protect 

trustees from liability; and (2) the decision in this case was likely to influence most of the major common 

law jurisdictions, as Jersey law governed this dispute despite being heard in the Hong Kong courts. 

 

While the parties opted to settle the matter before judgment was given, the Court fortunately elected to 

publish its grounds of decision nonetheless, providing reassurance to trustees worldwide that  

anti-Bartlett clauses continue to be effective. 

 

For further enquiries or discussion on the above matters, please do not hesitate to contact our team 

below. 
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Contact 
   

     
 

Vikna Rajah 
Head, Tax and Trust, Private 
Wealth 
 
T +65 6232 0597 
vikna.rajah@rajahtann.com  

  
 

 

   

   
Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 

 
 

mailto:vikna.rajah@rajahtann.com
mailto:eOASIS@rajahtann.com


 
 

Client Update: Singapore 
2019 NOVEMBER 

 

 
© Rajah & Tann Singapore LLP | 4 

Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 8894 0377 to 79 / +632 8894 4931 to 32  

F  +632 8552 1977 to 78 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 
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Our Regional Presence 
 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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