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Rajah & Tann's Specialist Litigation Team 
Clinches Another Victory in the Skaugen 
Litigation  

The Rajah & Tann team led by Danny Ong and Yam Wern-Jhien, specialists in international litigation, 

has clinched another significant victory on behalf of the MAN group in the Singapore chapter of the long-

running litigation against the Skaugen group arising from the supply of marine diesel engines 

manufactured by MAN.  

 

Court of Appeal Decision Addresses Important Jurisdictional 

Issues in Complex Cross-border Disputes 
 

In MAN Diesel & Turbo SE and anor v IM Skaugen SE and anor [2019] SGCA 80, the Singapore Court 

of Appeal reversed the decision of the High Court and ordered the service of writ on the MAN entities 

outside jurisdiction to be set aside, effectively spelling the end of the Singapore chapter of this long-

running litigation.  

 

The case is of both practical and academic importance, as it contains authoritative guidance on the role 

of an appellate court in the review of decisions on jurisdictional issues, the relevance of subsequent 

events in an application to set aside service out of jurisdiction, how multiple inter-related claims are to 

be treated in the jurisdiction inquiry, how the availability of the Singapore International Commercial Court 

("SICC") features in the forum non conveniens analysis, and the test to be applied when assessing 

where a tortious cause of action arises for purposes of the jurisdiction gateway analysis.   

 

This recent victory comes on the back of two previous landmark judgments in this series of litigation: Re 

IM Skaugen SE and other matters [2019] 3 SLR 979, now considered the leading case on the enhanced 

scheme of arrangement framework introduced pursuant to the Companies (Amendment) Act 2017; and 

Man Diesel Turbo SE v IM Skaugen Marine Services Pte Ltd [2019] 4 SLR 537, which authoritatively 

laid-down the test to be applied for applications to adjourn proceedings for the enforcement of a foreign 

arbitral award under s 31(5) of the International Arbitration Act.  

 

Brief Facts 
 

Between 2000 and 2001, the Skaugen group contracted for the building of six vessels which were to be 

fitted with engines manufactured by MAN. The engines were installed in the six vessels, which were 

delivered to the Skaugen group in 2002. It was alleged that the engines were deficient in their fuel 

consumption performance, resulting in the vessel owners suffering losses principally in the form of 

additional fuel expenses.  
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An important feature of the case was that between 2002 and 2013, the vessels were owned by various 

entities - a Hong Kong entity (Somargas HK) from 2002 to February 2011, a Singapore entity (Somargas 

SG) from 2011 to April 2013, and in April 2013, the vessels were transferred to the "GATX group", which 

then transferred three of the six vessels to various third parties.  

 

The various vessel owners assigned their claims to the respondents who then commenced a writ action 

in the Singapore High Court in their capacity as assignees. The first respondent also separately asserted 

a claim for costs incurred in investigating the excessive fuel consumption of the vessel engines in its 

own capacity. Accordingly, the writ alleged claims by four distinct claimants: Somargas HK, Somargas 

SG, and the GATX group, each of whom had assigned its claims to the respondents, and the first 

respondent which was pursuing the investigation costs claim in its own capacity.   

 

Approximately seven months after commencing the Singapore proceedings, the respondents 

commenced an identical action against the appellants in Norway involving the same claims and issues 

as those in the Singapore proceedings. 

 

At first instance, an Assistant Registrar set aside service of the writ on the MAN entities outside 

jurisdiction. The High Court subsequently allowed the respondents' appeal and upheld the service of 

the writ on the MAN entities. MAN then appealed to the Court of Appeal, and succeeded.   

 

The Court of Appeal's Decision 
 

The treatment of multiple inter-related claims in assessing whether O 11 r 1 is satisfied 
 

The Court of Appeal found that the High Court had erred in treating the four distinct claims brought by 

the respondents as a single aggregate claim for the purposes of determining whether the requirements 

of O 11 r 1(f)(ii) and O 11 r 1(p) of the Rules of Court were satisfied. It held that in cases involving the 

assignment of claims, the jurisdictional requirements were to be assessed from the perspective of the 

original assignor as claimant, and not as the ultimate assignee. The assignment of a claim could not 

convert a claim which would not otherwise satisfy the requirements in O 11 r 1 into a valid claim which 

did satisfy such requirements. Otherwise, parties would effectively be allowed to circumvent O 11 r 1 by 

assigning their alleged claims to a party whose claim is able to satisfy O 11 r 1. 
 

The test for whether a cause of action arose in Singapore 
 

The Court of Appeal also disagreed with the High Court on the proper test to be applied when assessing 

whether the respondents' asserted causes of action arose in Singapore for purposes of O 11 r 1(p) 

Rules of Court.  

 

The High Court had applied a "cause of complaint" test, which was directed towards the question of 

where the plaintiff's cause of complaint arose, based on a combination of all factors, including the type 

of harm which the plaintiff complained of and sought to remedy. The Court of Appeal disagreed and 

held that the "substance test" that is used to determine the governing law for tortious actions, as set out 
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in an earlier Court of Appeal decision in JIO Minerals FZC and others v Mineral Enterprises Ltd [2011] 

1 SLR 391, ought to apply for the purposes of determining whether a claim came within O 11 r 1(p) as 

well.  
 

Relevance of the availability of SICC dispute resolution in forum conveniens analysis 
 

The Court of Appeal also cautioned against placing too much weight on the possibility of the dispute 

being transferred to the SICC as a connecting factor favouring Singapore. The Court of Appeal held that 

the possibility of a transfer to the SICC should not ordinarily be sufficient to displace a foreign jurisdiction 

which was the more appropriate forum based on an application of conventional factors in forum 

conveniens analysis. 
 

Whether subsequent developments may be considered in an application to set aside service 

outside jurisdiction 
 

The Court of Appeal also held that in a setting aside application, the court was entitled to consider 

subsequent developments occurring after the lower court's decision granting leave for service out of 

jurisdiction. Similarly, if a decision in a setting aside application is appealed against, the appellate court 

is entitled to have regard to such subsequent developments. This is because the selection of the more 

appropriate forum is necessarily a dynamic inquiry, and the appellate court should examine all available 

evidence in determining whether service should be allowed or set aside.  
 

In the case at hand, the Court of Appeal concluded that Norway was clearly the more appropriate 

forum for the dispute to be tried. At the time of the appeal, the parallel Norwegian proceedings had 

reached a more advanced stage than the Singapore proceedings.   
 

Concluding Remarks 

 

A plaintiff who wishes to seek leave to serve the writ out of jurisdiction bears the burden to not only 

identify the specific basis it relies on to establish jurisdiction, but also to provide sufficient evidence to 

discharge its burden. This decision illustrates that this burden is not to be taken lightly. The Singapore 

Courts will not shy away from critically examining all aspects of the case, including ascertaining the 

true nature of the asserted causes of action and damage, identifying who the real claiming parties are, 

and examining evidence of any subsequent events that may be relevant to the jurisdiction analysis, for 

purposes of assessing whether it should exercise jurisdiction over the matter.   
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 8894 0377 to 79 / +632 8894 4931 to 32  

F  +632 8552 1977 to 78 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 
 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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