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How to Introduce New Evidence on 

Appeal 

Introduction 
 

In any litigation, the role of evidence is of central importance; the quality of evidence adduced can make 

or break a case. However, the courts are also aware of the need to ensure finality in litigation. Therefore, 

there are certain rules governing the admission of fresh evidence after a trial or hearing. 

 

In Anan Group (Singapore) Pte Ltd v VTB Bank (Public Joint Stock Co) [2019] SGCA 41, the Singapore 

Court of Appeal was faced with an application to adduce fresh evidence to mount a new argument for 

the purposes of a substantive appeal. The Court here allowed the application, choosing to apply the 

relevant principles less strictly in the circumstances.  

 

Importantly, the Court set out the analysis which it would apply when considering the admission of new 

evidence on appeal. This will assist parties in assessing whether new evidence may be admitted even 

after an initial trial or hearing, and in structuring a framework for the submission of evidence in a litigation.  

 

The applicants were successfully represented before the Court of Appeal by Lee Eng Beng S.C. and 

Chew Xiang of Rajah & Tann Singapore LLP.  

 

Brief Facts 
 

Anan Group (Singapore) Pte Ltd (“Anan”) and VTB Bank (Public Joint Stock Co) (“VTB”) had entered 

into an agreement for the sale and repurchase of global depository receipts (“GDRs”) of certain shares.  

 

VTB had issued a notice of default for the early termination of the agreement. Upon early termination, 

Anan was required to repurchase the GDRs from VTB. VTB sought payment of a sum of US$170 million, 

which was the outstanding amount owed by Anan minus the total value of the GDRs held by VTB (as 

ascertained by VTB). 

 

VTB then served a statutory demand for the US$170 million, followed by a winding-up petition against 

Anan. The High Court Judge found in favour of VTB, allowing the petition.  

 

Anan appealed against the Judge’s decision, and applied to adduce new evidence to the Court of Appeal 

in the form of a report prepared by Deloitte. The report valued the GDRs significantly higher than that 

ascribed to them by VTB, with the result that if Deloitte’s valuation were correct, no debt would be owed 

by Anan to VTB at the material time. The purpose was to show that there were triable issues over the 

valuation of the GDRs, such that the winding up order should not have been made.  
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Holding of the Court of Appeal 
 

The Court of Appeal allowed Anan’s application to adduce the Deloitte report for the purpose of the 

substantive appeal.  

 

The law on evidence in appeals 

 

In an appeal, a party may wish to adduce new evidence for a variety of reasons. This may be due to 

new events having occurred, new documents having surfaced, or where new arguments were being 

brought. In general, such further evidence may only be adduced on “special grounds”, which the courts 

have consistently interpreted to refer to the requirements in the case of Ladd v Marshall [1954] 1 WLR 

1489 (“Ladd v Marshall”): 

 

(i) Non-availability – The evidence could not have been obtained with reasonable diligence 

for use at the trial or hearing; 

(ii) Relevance – The evidence must have an important influence on the result of the case; and 

(iii) Credibility – The evidence must be apparently credible. 

 

After analysing the history of the relevant legislation and the existing case law, the Court of Appeal held 

that the Ladd v Marshall conditions need not be applied strictly in every case, and set out a two-step 

analysis for the court to apply when considering an application to adduce fresh evidence on appeal. 

 

(i) Step one: The court should consider the nature of proceedings below and whether it bears 

the characteristics of a full trial or of an interlocutory appeal.  

 

a. If the appeal is against the decision after a full trial, then in the interests of finality, the 

requirements in Ladd v Marshall should apply with full rigour.  

b. For interlocutory appeals or proceedings which lack the characteristics of a full trial, 

Ladd v Marshall remains as a guide for the court, but need not be applied strictly. 

 

(ii) Step two: If it has been determined in stage one that Ladd v Marshall should be applied 

strictly, then the court should consider if there are any other reasons for which the Ladd v 

Marshall requirements should be relaxed in the interests of justice. Such reasons would 

generally fall into three categories: 

 

a. The new evidence reveals that a fraud has been perpetrated on the trial court; 

b. The applicant was prevented from adducing the fresh evidence in circumstance which 

amount to a denial of natural justice; or 

c. The subject matter of the dispute involves interests of particular importance to the 

litigant or society at large.  
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Ultimately, the court must balance between the interests of finality and the right of the applicant to put 

forth relevant and credible evidence. The court should thus consider the proportionality of the evidence. 

 

Application to the facts 

 

The Court of Appeal applied the above test to the facts at hand, and found in favour of Anan. 

 

On the first step of the analysis, the Court found that the proceedings below did not bear the 

characteristics of a full trial. There was limited taking of evidence and any evidence that was led was 

purely by affidavit. Further, the timelines leading to the hearing below were very compressed. The Court 

also considered that there may be a lack of finality in the winding-up proceedings as the same issue of 

quantification of debt could be revisited by the liquidator at a later stage. 

 

It was thus held that the criterion of non-availability in Ladd v Marshall need not be applied strictly in this 

case. Therefore, even though Anan could ostensibly have procured the Deloitte report at the hearing 

below, this would not be fatal to Anan’s application, particularly since the report was potentially relevant 

in the appeal. 

 

The Court also considered that this was not a case where Anan withheld the argument on quantification 

of debt so as to spring it on appeal, and that there was no abuse of process. Anan had merely decided 

to run its case based on other arguments, which was not unreasonable given the compressed timelines. 

 

The Court was ultimately persuaded by considerations of proportionality. The Deloitte report could have 

potentially significant impact on the decision in the substantive appeal, since the survival of the company 

turned on the success of the appeal, and allowing the report to be adduced would not cause any 

prejudice to VTB which could not be compensated by an appropriate costs order.  

 

The Court thus allowed Anan’s application to adduce the Deloitte report for purposes of the appeal. 

 

Concluding Words 
 

In an ideal situation, all evidence should be adduced from the initial trial stage, leaving the Court of 

Appeal to consider only the facts and evidence that have been before the trial judge. However, there 

may be situations where new evidence needs to be submitted even after the trial.  

 

In these situations, it is important to be aware of the rules and principles governing the adducing of fresh 

evidence at trial. Leave of the court must be obtained and, as demonstrated in this case, the court must 

be convinced in its analysis of the proportionality of the application. 

 

For further queries, please feel free to contact our team below. 
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 

 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


