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Five Judges of Appeal Overturn Conviction 

in Rosewood Transit Case 

Introduction 
  

The Singapore Court of Appeal has quashed the conviction of a Defendant accused of importing 

Madagascan Dalbergia rosewood logs, valued in excess of $70 million into Singapore without a permit. 

Notably, this was one of the rare instances where the Court of Appeal called upon five Judges of Appeal, 

and rarer still that criminal reference proceedings were successfully brought by an Accused party.  

 

Both Accused parties (collectively, the “Accused”) had been charged with importing the logs without 

the required permit under the Endangered Species (Import and Export) Act (“ESA”). However, the Court 

of Appeal in Kong Hoo (Pte) Ltd and another v Public Prosecutor [2019] SGCA 21 found that the logs 

had not been ‘imported’ but were in fact ‘in transit’ under the ESA, and thus did not require a 

Singaporean import permit.  

 

In reaching its decision, the Court examined the purpose and operation of the ESA, providing guidance 

as to when goods would be considered to be in transit. The decision marks the conclusion of contentious 

proceedings which have spanned the course of five years. 

 

Murali Pillai, Paul Tan and Jonathan Lai of Rajah & Tann Singapore LLP acted as instructed counsel 

for the Accused in this matter, including this successful appeal.  

 

Brief Facts 
 

The Accused were a Singapore trading firm and its director. They had purchased a consignment of 
rosewood logs from Madagascar, which arrived into Singapore by vessel. Importantly, Madagascan 
rosewood is a scheduled species under the ESA, which requires a permit to be imported into and 
exported out of Singapore. 
 
After the vessel berthed at the Jurong Port, the log cargo was part-unloaded into a yard within the port 
(which remained a Free Trade Zone), before Agri-food and Veterinary Authority (“AVA”) officers seized 
the entire consignment of rosewood.   
 

The Accused were charged under s 4(1) of the ESA, which makes it an offence to import any scheduled 

species without an import permit, but raised the defence that none was required in this instance as the 

rosewood was only in transit through Singapore.  

 

The Accused were twice acquitted in the District Court, first when submitting ‘no case to answer’ as well 

as at the close of trial when they remained silent. However, the Prosecution was successful on appeal 
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to the High Court on both occasions. The Accused parties received an aggregate sentence of 3 month’s 

imprisonment, and the maximum fine of $1,000,000. They then obtained leave from the Court of Appeal 

to refer 2 questions law and of public interest to the Court of Appeal for final determination, by way of a 

criminal reference. 

 

Holding of the Court of Appeal 
 

The specially convened 5-judge bench of the Court of Appeal held in favour of the Accused, finding that 

the rosewood logs were in transit from Singapore, and that an import license was not required. 

 

In transit 

 

Under s 2(2) of the ESA, a species is deemed to be in transit if satisfies two conditions: 

 

(a) The scheduled species has to be brought into Singapore solely for the purpose of taking it out 

of Singapore; and 

 

(b) It has to either remain on the conveyance or, if it is removed from the conveyance, it has to be 

kept under the control of an authorised officer, which includes a customs officer, AVA officer or 

officer of any other statutory authority appointed by the Director General under the ESA. 

 

The nub of the questions referred to the Court of Appeal in this criminal reference was: 

 

(a) Whether it is necessary to prove that, at the time of entry into Singapore, the scheduled species 

will leave Singapore at a defined date; and 

 

(b) In determining if a species was kept under the control of an authorised officer, whether it must 

be shown that the officer knew of the existence of the scheduled species and exercised 

conscious oversight over the species. 

 
Sole purpose condition 

 

To satisfy the first ‘sole purpose’ condition in s 2(2) of the ESA, the sole purpose of bringing the goods 

into Singapore must have been to take them out of Singapore, and this purpose must have been present 

from the time the species is brought into Singapore. 

 

The Court stated that although the existence of this sole purpose is a question of fact, the available 

evidence should point towards some final destination outside of Singapore, as well as existing plans to 

transport the species to its final destination within a reasonable time.  

 

The Prosecution conceded that was not necessary to prove a definite date of departure at the point the 

cargo entered into Singapore, although this would be relevant evidence of that purpose. Indeed, the 
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Court remarked that a trader could possess this sole purpose, but be unable to confirm a departure date 

as he is looking for the best transportation rates or is waiting for a confirmed buyer to state a suitable 

date of delivery. 

 

The Court also clarified the relative burdens of proof between the Prosecution and Defence. Properly 

characterised, the prosecution has the burden of proving a prima facie case that the goods were brought 

into Singapore and that there was no evidence of any transhipment or transit. Once this is shown, the 

defendant must then raise a reasonable doubt that the goods were in transit.  

 

Control condition 

 

The Court accepted the Accused’s submission that, to satisfy the control condition under s 2(2) of the 

ESA, mere physical control of the goods by an authorised officer would suffice. This includes a situation 

where the shipment is brought into a location where an authorised officer has the authority and power 

to restrict the entry, exit and movement of the shipment and access to the shipment within that space, 

such as a Free Trade Zone. The officer is not required to take physical custody of the shipment. 

 

The Court thus rejected the Prosecution’s submission that the authorised officer must exercise 

‘conscious control’ over the goods, meaning that the authorised officer need not specifically be made 

aware that a scheduled species is contained within the shipment.  

 

Further, the Court held that the Prosecution bears the burden of proving beyond a reasonable doubt 

that the scheduled species was not under the control of an authorised officer. 

 

Application 

 

On the facts, the Court held that the Accused had satisfied the conditions for the rosewood being in 

transit under s 2(2).  

 

For the sole purpose condition, the Court found that the Prosecution had failed to make out a prima 

facie case of importation. The Court relied largely on the evidence of the Managing Director of the 

logistics company that the Defendant had engaged for this shipment, who was called as the 

Prosecution’s witness. That evidence, elicited under cross-examination, showed that the Accused had 

communicated their intention for the rosewood to be shipped out to Hong Kong, that quotations were 

prepared for the cargo to be shipped to Hong Kong, and that a tentative booking had been made for 

vessels to convey the logs to Hong Kong. 

 

This evidence showed that a final destination existed, and that there were plans to transport the goods 

to that final destination. The Court therefore found that the Defence had raised a reasonable doubt that 

the rosewood was imported. 

 

For the control condition, the Court was satisfied that there was physical control over the rosewood by 

authorised officers. The Jurong Port, as a Free Trade Zone, is a secured area over which Customs 
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officers exercised broad supervisory and enforcement powers. As the Customs officers controlled the 

movement of goods within the free trade zone, and could prevent unauthorised persons and goods from 

entering or leaving, the Court found that the requisite physical control was present. 

 

The Court also agreed with District Court that there was no regulatory scheme in place for traders to 

declare that they were bringing in scheduled species. Given the position of genuine ambiguity, the Court 

applied the principle against doubtful penalisation in favour of the Defence’s case. 

 

Having shown that the rosewood was only in transit, the Court also noted that the Prosecution had failed 

to make out a prima facie case of importation, and further that the Prosecution’s own evidence 

contradicted its case; its case was infected by reasonable doubt from the outset. 

 

Accordingly, the Court quashed the Accused parties’ convictions, and ordered that the rosewood be 

released to the Accused as soon as practicable. 

 

Concluding Words 
 

The ESA was enacted to give effect to the Convention on International Trade in Endangered Species 

of Wild Flora and Fauna (3 March 1973) 993 UNTS 243, which Singapore is a party to. In this decision, 

the Court discussed the ESA and its provisions in the context of the purpose and intention of the 

Convention. As Singapore accedes to more treaties and conventions, it is helpful to see how the Court 

will approach issues of interpretation and operation of domestic legislation in light of such international 

obligations. 

 

In this decision, the Court affirmed the principles of statutory interpretation as set out in its recent 

decisions of Tan Cheng Bock v Attorney-General [2017] 2 SLR 850 and Public Prosecutor v Lam Leng 

Hung and others [2018] 1 SLR 659, and applied the principle against doubtful penalisation as set out in 

Nam Hong Construction & Engineering Pte Ltd v Kori Construction (S) Pte Ltd [2016] 4 SLR 604. 

 

This decision also provides guidance on the import and export of restricted goods, or scheduled species 

under the ESA. Parties looking to transport regulated goods through Singapore should be aware of the 

regulatory and compliance requirements surrounding both an import or a transit of their cargo. 

 

For further questions, please feel free to contact our team below. 
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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