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The Tripartite Guidelines on Wrongful Dismissal – 
What they mean for employers 
 

Introduction  
 

Employers and employees alike would know that on 1 April 2019, the latest round of amendments to 

the Employment Act (“EA”) came into force.  According to the Ministry of Manpower (“MOM”), this update 

to the EA was prompted by (a) the change in the labour force profile (PMETs are expected to make up 

2/3 of the local workforce by 2030) and (b) the change in the employment and dispute resolution 

landscape in Singapore.   

 

One of the key amendments to the EA is that the core provisions1 have been extended to cover all 

managers and executives.  Prior to the recent amendments, managers and executives earning more 

than $4,500 a month were excluded from the definition of “employee” under the EA and could not avail 

themselves of the core provisions of the EA.  The amendments now mean that: 

 

a. The statutory protection against wrongful dismissal (section 14 of the EA) is now extended to 

protect all employees.  With the inclusion of managers and executives earning more than 

$4,500, the pool of potential claimants has increased by an additional 430,000 managers and 

executives; 

 

b. The adjudication of wrongful dismissal claims will be moved from the MOM to the Employment 

Claims Tribunal (“ECT”). In addition, the Tripartite Alliance for Dispute Resolution’s (“TADM”) 

jurisdiction will also be expanded to include wrongful dismissal claims. This means that the 

TADM and the ECT will now become one-stop centres for claims against employers. 

 

The practical effect of these new amendments is that they have significantly increased the pool of 

potential claimants against employers and have also made it much easier for employees to make claims 

against employers.   

 

In addition, employers will note that that the EA does not define what constitutes wrongful dismissal and 

it was only in the media press release from MOM dated 20 November 2018 that the Tripartite Guidelines 

on Wrongful Dismissal (“Guidelines”) were first referenced.  The Guidelines were published on 1 April 

2019, the same day that the new amendments to the EA took effect and aim to provide guidance to 

employers and employees alike as to what constitutes wrongful dismissal.   

 

                                                                    
1 Core provisions include employee entitlements such as salary payment, paid annual leave, paid sick leave, paid public 
holidays, the right to have proper employment records maintained, the right to have key employment terms and itemized pay 
slips issued and statutory protection from wrongful dismissals. 
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This Client Update will explain what these Guidelines mean for employers and how employers can 

protect themselves against such claims. 

 

What constitutes wrongful dismissal? 
 

Section 2 of the EA defines “dismiss” as follows: 

 

““dismiss” means to terminate the contract of service between an employer and an employee at the 

initiative of the employer, with or without notice and for cause or otherwise, and includes the resignation 

of an employee if the employee can show, on a balance of probabilities, that the employee did not resign 

voluntarily but was forced to do so because of any conduct or omission, or course of conduct or 

omissions, engaged in by the employer” 

 

Given that a dismissal can take place with or without notice, this means, as a starting point, that 

wrongful dismissal can happen not just in summary dismissal cases where no notice is given, 

but even in cases where notice or salary in lieu is given to the employee.  

 

We explore the two scenarios of dismissal considered in the Guidelines below. 

 

Dismissal on grounds of misconduct  

 

According to section 14 of the EA, an employer may only “after due inquiry dismiss without notice” an 

employee “on the grounds of misconduct inconsistent with the fulfilment of the express or implied 

conditions of his service” (emphasis ours).  This is the only ground that an employer may rely on under 

the EA to dismiss an employee summarily and without notice.  The Guidelines also state that the 

employer bears the burden of proving misconduct and that the dismissal was proper. 

 

Again, “misconduct” is not defined in the EA.  The Guidelines list 4 non-exhaustive instances of what 

may constitute “misconduct” for the purposes of summary dismissal: 

 

a. Theft; 

 

b. Dishonest or disorderly conduct at work; 

 

c. Insubordination; 

 

d. Bringing the organization into disrepute.  

 

As we will illustrate below, these examples are not without issues of their own because whether or not 

the conduct constitutes misconduct is ultimately a matter of degree and that would be a highly fact 

sensitive inquiry.  For example, when does an employee’s possibly discourteous or curt conduct cross 

over into the realm of insubordination?  What if the employee is making a valid point, but making it 
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rudely? What about a case where an employee has a heated argument with his / her superior over his 

/ her superior’s instructions? Can an employer still rely on the Guidelines to dismiss an employee for 

cause in these examples?   

 

What about the Guideline’s use of the phrase “disorderly conduct at work”?An employee getting into a 

drunken fight at a company event may easily qualify for dismissal under this ground, but what about an 

employee who disturbs cubicle neighbours with his music or whistling or even his loud phone 

conversations? 

 

These hypotheticals above show that unless organizations have taken the effort to clearly craft their 

own set of customised scenarios permitting dismissal for cause, and identifying what constitutes 

misconduct, relying solely on the Guidelines may be problematic because the Guidelines offer room for 

an employee to argue against his / her dismissal and to allege that he / she had been wrongfully 

dismissed.   

 

To mitigate litigation risk, organizations must thus carefully examine their own operational workflows, 

values and culture and define for themselves clear acts / instances which they would consider sufficient 

to constitute the type of misconduct that would then permit summary dismissal of the employee 

concerned. 

 

In addition, organizations also need to have proper and transparent disciplinary and investigative 

procedures because it is their statutory obligation to carry out a due inquiry prior to dismissing the 

employee for cause. Again, what amounts to a due inquiry is not defined in the EA nor in the Guidelines 

but we would suggest that the overriding theme is that these procedures must be fair and transparent. 

For instance, the employee being queried must be given ample opportunity to furnish his/her own side 

of the narrative and to meet all allegations being raised and relied upon should disciplinary action be 

taken, including the termination of employment.   

 

If the inquiry process is not handled properly, even if the conduct complained of is clearly set out in the 

employment agreement, the company may still face a claim of wrongful dismissal.  This has serious 

consequences for the company--the ECT is empowered to not only order compensation but can also 

order the reinstatement of employment. These are very onerous outcomes – especially since the 

company would be deprived of the ability to be represented by solicitors at the ECT.  

 

Dismissal with notice or salary in lieu of notice 

 

On the one hand, the Guidelines provide that dismissals with notice are presumed not to be wrongful 

“as both employee and employer have a right to contractually terminate employment with notice”.  In 

such cases, the burden of showing that the dismissal was wrongful lies on employee. 

 

It is important to note that the illustration set out in the Guidelines recognize that a “with notice” dismissal 

scenario is not wrongful when no reasons are given.  However, if an employer gives a notice for the 

dismissal, this reason can be open to challenge by the employee, especially if the reason is found to be 
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false e.g. when an employee is dismissed on grounds of “redundancy” and the organization promptly 

fills the same role with another person.   

 

On the other hand, the Guidelines also state that dismissal with notice can still nonetheless be 

deemed to be wrongful as it would be open to the ECT or the Court to examine the past conduct of 

the company to see if the dismissal was motivated by discrimination, retaliation or to deprive the 

employee of what would otherwise have been a legal entitlement.  This means that even if the company 

effects dismissal with notice / salary in lieu of notice, the matter may not end there and vindictive 

employees may still challenge the organization’s decision to dismiss them regardless by 

alleging that the company has conducted itself poorly and/or unfairly. 

 

As the Guidelines have now made clear that “past conduct” can be taken into consideration, even the 

option of dismissal with notice may no longer provide a safe path for companies given that there is no 

clear limitation or definition as to what “past conduct” can constitute or refer to. 

 

Concluding Words 
 

There is no doubt that the new amendments are meant to benefit employees and lower the barriers for 

claims to be made against employers. Employers thus need to be prepared with the proper 

documentation, processes, and training to deal with this new reality and should have clear dispute 

resolution frameworks to reduce litigation risk. 

 

For further questions, please feel free to contact our team below. 
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com
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www.christopherleeong.com  
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Shanghai Representative Office 
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F  +86 21 6120 8820 

cn.rajahtannasia.com 
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T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 
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Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 
 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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