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Singapore Court Examines Implications of 
Retention of Title Clauses  

Introduction 
 

Retention of title clauses (also known as Romalpa clauses) have become an essential feature in 

contracts for the credit sale of goods. Such a clause reserves property in the goods to the seller until 

the buyer makes payment.  

 

However, retention of title clauses have given rise to considerable case law. In Mitsubishi Corp RTM 

International Pte Ltd v Kyen Resources Pte Ltd [2019] SGHCR 6, the Singapore High Court was faced 

with novel questions regarding retention of title clauses, including whether a seller can bring an action 

for the price of unpaid goods despite the seller’s retention of title in the goods. 

 

The Court here held in favour of the Plaintiff, allowing the action for price of the goods under the Sale of 

Goods Act (“SOGA”). In reaching its decision, the Court examined recent developments in English case 

law and their applicability under Singapore law.  

 

The Plaintiff was successfully represented by Ting Yong Hong of Rajah & Tann Singapore LLP.  

 

Retention of Title Clauses 
 

A retention of title clause in a sale and purchase agreement seeks to reserve the property in the goods 

to the seller until full payment is made, notwithstanding that the goods are delivered to the buyer. This 

provides security for the seller in the event of non-payment, which is especially vital if the buyer becomes 

insolvent, as it allows the seller to avoid joining other unsecured creditors to prove the payment price.   

 

Retention of title clause have accordingly become of great concern to creditors and banks, and have 

given rise to much litigation regarding their scope, consequences and enforceability, particularly in the 

UK. The English decision of PST Energy 7 Shipping LLC and another v OW Bunker Malta Ltd and 

another [2016] AC 1034 (“The Res Cogitans”) marks one of the more recent significant developments 

in the law on retention of title clauses. 

 

While Singapore judgments on retention of title clauses have been sparse, the present case presented 

an opportunity for the Court to consider the relevant law as well as the applicability of The Res Cogitans 

in Singapore. 
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Brief Facts 
 

In Mitsubishi Corp RTM International Pte Ltd v Kyen Resources Pte Ltd, the Plaintiff had contracted to 

sell aluminium ingots to the Defendant. The contract contained a retention of title clause, which also 

permitted the Defendant to on-sell the goods pending payment, and required the Defendant to hold any 

sales proceeds for the Plaintiff.  

 

The Defendant did on-sell the goods to a third party shortly after receiving delivery. However, the 

Defendant failed to make payment. As a result, the Plaintiff sued for various remedies, including the 

price of goods. 

 

Under s49 of the SOGA, a seller may maintain an action for price where: 

 

(1) The property in the goods has passed to the buyer; or 

(2) The price is payable on a day certain irrespective of delivery, even where the property in the 

goods has not passed. 

 

The Court thus had to determine whether the retention of title clause prevented the seller from invoking 

s49, and whether an action for price may be brought outside of the SOGA. 

 

Holding of the High Court 
 

The Singapore High Court allowed the Plaintiff’s action for price against the Defendant. 

 

S49(2) 

 

The Court held that the Plaintiff could maintain an action for price under s49(2) as the agreement 

between the parties fell within its scope. Specifically, the agreement required the Defendant to make full 

payment “within 30 working days after Seller’s presentation of the documents”, which constitutes 

payment “on a day certain irrespective of delivery” as required by s49(2). 

 

The Defendant submitted that, under s49(2), the time for payment stipulated in the agreement cannot 

depend on the occurrence of delivery. However, the Court rejected this argument, finding that the phrase 

“irrespective of delivery” was only meant to avoid the ordinary statutory condition that payment be 

concurrent with delivery, and that the Defendant’s position was unsupported by policy and principle. 

 

S49(1) 

 

The Court also held that the Plaintiff’s action for price could be sustained under s49(1). In the Court’s 

construction of the retention of title clause, property in the goods had in fact passed to the Defendant 

when the sub-sale occurred. 
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On the specific facts of the case, the Court accepted the Plaintiff’s submission that the transfer of the 

property from the Defendant to the sub-buyer was a disposal with the authority of the owner granting 

the sub-buyer good title. It could thus be said that the parties had agreed that the Plaintiff’s retention of 

title in respect of the goods (but not necessarily the sale proceeds) would come to an end in the event 

of a sub-sale, in which case property in the goods would be permitted to pass to the Defendant, who 

would then be in a position to pass title to the sub-buyer.  

 

However, it should be noted that the Court rejected the broader argument made by the Plaintiff’s 

counsel, that the transfer of title to a sub-buyer by a buyer in possession pursuant to SOGA, s 25, should 

be viewed as sufficient transfer of title to trigger the seller’s right to claim price pursuant to s 49(1). In 

doing so, the Court focussed on the fact that s 49(1) calls for the title in the goods to have passed to the 

buyer. On this basis, the Court held that it was insufficient for the seller to show that it had been deprived 

of title to the goods (which had validly been passed to the sub-buyer pursuant to s 25) if it was unable 

to show how, in the process, the title to the goods had passed to the buyer.  

 

Whilst the Court’s reasoning is fully understandable, it does introduce a further pitfall in relation to 

retention of title clauses. Specifically, a seller without a properly drafted retention of title clause may find 

himself in a position where, having delivered the goods to his buyer (who has on-sold the goods pursuant 

to s 25) the seller is left without a claim for price. This is not to say that the seller would be without 

recourse, but he would have to bring his claim on a more uncertain basis for damages (which would in 

turn be subject to arguments on mitigation and/or remoteness).   

 

Actions outside of SOGA 

 

The Res Cogitans marked a shift in the English position on whether the SOGA is an exhaustive code 

for actions to recover price. The UK Supreme Court was of the opinion that actions for price could be 

sustained outside of the UK SOGA, though it declined to identify the precise limits of such circumstance.  

 

Here, the Singapore Court did not have to decide on whether actions for price could be sustained outside 

of the Singapore SOGA, but expressed that it would have been slow to adopt, without more detailed 

reflection, the sea-change in the law reflected in The Res Cogitans.  

 

Sui Generis Contract 

 

The Court also rejected the argument that the contract between the Plaintiff and the Defendant was a 

sui generis contract to which the SOGA did not apply. This was undoubtedly the most controversial 

aspect of The Res Cogitans with far-reaching implications. Given the Court had already decided that 

the Plaintiff was entitled to make a claim for price pursuant to s 49(1) and s 49(2) of the SOGA, the 

Court refrained from deciding the issue in this case. 
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Concluding Words 
 

This case demonstrates the potential challenges and pitfalls that can arise as a result of the inclusion of 

a retention of title clause in sale contracts. The Court’s decision here provides important guidance on 

the effects of retention of title clauses and how it would approach the principles relating to such clauses, 

in particular in relation to claims for price. 

 

For further queries, please feel free to contact our team below. 
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Ting Yong Hong 
Partner 
 
D +65 6232 0655 
F  +65 6428 3453 
 
yong.hong.ting@rajahtann.com 

 

  

  
Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com
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We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
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offer access to excellent legal expertise in more than 100 countries.  
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