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Commercial Litigation in 2018 

Introduction 
  

As part of Singapore’s growing role as a centre for dispute resolution in Asia, the Singapore courts have 

taken on novel cases spanning various areas of the law. In 2018, the courts have issued noteworthy 

decisions in the field of commercial litigation, taking on the task of further developing commercial law in 

the jurisdiction. 

 

Rajah & Tann Singapore LLP has had the opportunity to be involved in a number of these cases before 

the Singapore courts. In this Update, we look at some of the firm’s notable decisions in commercial 

litigation from 2018 in the areas of Corporation Law, Trust Law, Property Law, Damages, Costs and 

Procedure, and International Disputes. 

 

Corporation Law 
 

When A Director is Personally Liable for the Company’s Breach of Contract  

 

In PT Sandipala Arthaputra v ST Microelectronics Asia Pacific Pte Ltd [2018] 1 SLR 818, the Court of 

Appeal issued its judgment on a dispute concerning the supply of 100 million microchips. This decision 

is notable for the Court of Appeal’s clarification of the law on when a director can be held personally 

liable for consequences arising from his company’s breach of contract.  

 

The Court held that the general principle is that a director is immune from tortious liability for procuring 

his company’s breach of contract if he acted bona fide within the scope of his authority, as established 

in Said v Butt [1920] 2 KB 487. However, personal liability will arise if the director’s conduct in directing 

or participating in the breach of contract was itself a breach of his own personal duties owed to his 

company. 

 

The Appellant had commenced an action against the Respondents claiming that they had breached 

their obligations by selling chips that could not be used for their intended purpose, as well as alleging 

fraudulent misrepresentation. The trial judge had dismissed all of the Appellant’s claims, and this was 

upheld by the Court of Appeal.  

 

However, the Court of Appeal also dismissed the Respondents’ counterclaim against the Appellant and 

its directors for unlawful means conspiracy. The Court was satisfied that the directors had not acted in 

breach of their personal legal duties to the Appellant, and were hence immune from personal liability 

under the Said v Butt principle. 
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The 1st Respondent in this appeal, which was the first occasion the Said v Butt principle was endorsed 

by the Court of Appeal, was successfully represented by Danny Ong, Yam Wern-Jhien, Jeremy Gan, 

and Danitza Hon from the Commercial Litigation Practice.  

 

Transactions in Breach of the Financial Assistance Regime 

 

Under Singapore’s financial assistance regime, a company cannot purchase or financially assist in the 

purchase of its own shares. International Healthway Corp Ltd v The Enterprise Fund III Ltd and others 

[2018] SGHC 246 is the first Singapore reported decision on the application of the relevant provisions 

under the Companies Act to void or avoid transactions where a company has purported to directly or 

indirectly purchase its own shares.  

 

The case involved a credit facility which had been granted by the Defendants to the Plaintiff and was 

used to purchase the Plaintiff’s own shares, which were held on trust for the Plaintiff by the Defendants. 

The High Court had to undertake a detailed analysis of the transaction in question and consider the 

interplay between statutory provisions impugning its validity and preserving the integrity of the scripless 

trading system.  

 

Ultimately, the High Court held that the credit facility and its related contracts were voidable under 

Section 76A(2) of the Companies Act, and were validly avoided by the Plaintiff’s written notice. The 

Court also held that the trust arrangement was void pursuant to Section 76A(1) of the Companies Act. 

 

The Plaintiff was successfully represented by Lee Eng Beng S.C., Jansen Chow, Lee Hui Yi and Danitza 

Hon from the Restructuring & Insolvency Practice and the Commercial Litigation Practice in its claim to 

set aside the validity of the offending transaction. 

 

Directors and the Scope of Fiduciary Duties 

 

Directors of a company are subject to a wide scope of fiduciary duties, and the issue is further 

complicated in family-run organisations, where corporate governance practices may sometimes tend to 

be more informal. 

 

In Winsta Holdings Pte Ltd and another v Sim Poh Ping and others [2018] SGHC 239, the High Court 

reiterated the strict obligations of loyalty owed by a director, including the duty to avoid putting himself 

in a position where his duty to the company conflicts with his own interest (the no-conflict rule), and the 

obligation not to profit out of his fiduciary position (the no-profit rule).  

 

The case involved a family-owned and run business, a substantial stake of which was subsequently 

bought over by an investor. The family members stayed on to manage the business as directors and 

senior management. The Court found that the family members had breached their fiduciary duties by 

diverting multiple business opportunities to companies of which they were beneficial owners and failing 

to disclose their interests or obtain consent from the board. They had also procured agreement with 

companies of which they were beneficial owners, resulting in interested party transactions.  
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The Plaintiff investors were successfully represented by Lee Eng Beng S.C., Mark Cheng, Chew Xiang 

and Ho Zi Wei from the Restructuring & Insolvency Practice. This decision highlights the importance of 

ensuring that fiduciary duties are complied with, even for family companies. 

 

Examining the Enforceability of Restraint of Trade Clauses 

 

The validity of restraint of trade (“ROT”) clauses is an important and often disputed issue, as the courts 

will not enforce them unless they can be justified as being reasonable. In Powerdrive Pte Ltd v Loh Kin 

Yong Philip and others [2018] SGHC 224, the Singapore High Court considered the validity of an ROT 

clause, ultimately deeming it unenforceable. Notably, the High Court was prepared to make a 

substantive determination of the enforceability of the ROT clause without waiting for trial, in the context 

of striking out applications brought by the Defendants in that case. 

 

Broadly, the former employer, i.e. the Plaintiff, had brought a claim against five former employees and 

their new employer, alleging that their new employment was in breach of an ROT clause and that the 

new employer had wrongfully procured the alleged breach. The Court assessed the scope of the ROT 

clause and found it to be unreasonably wide: 

 

(i) Scope of employees – The ROT clause was used against all its employees regardless of 

seniority, nature of work or level of access to confidential information. 

 

(ii) Scope of work – The ROT clause prohibited each employee from working for a rival 

regardless of his scope of work with the new employer. 

 
(iii) Duration of prohibition – The Court found that the two-year duration of the prohibition was 

arbitrarily selected. 

 

The Court accordingly struck out the claim against the five former employees and their new employer. 

The new employer was successfully represented by Adrian Wong and Sara Sim from the Commercial 

Litigation Practice. This decision highlights the importance of careful drafting to ensure that ROT 

obligations are enforceable. It also provides a timely reminder that the courts would not hesitate to strike 

down an unreasonably wide ROT provision even on a summary basis. 

 

Trust Law 
 

Stringent Fiduciary Duties Posited on Trustees Seeking Sale of Trust Property 

 

Section 56(1) of the Trustees Act allows the Court to confer on trustees the necessary power to sell the 

trust property (on terms), when the Court considers that it would be expedient. In Lai Chong Lee & 

others v Ho Mimi Sze & others, the High Court highlighted the stringent fiduciary duties posited on 

trustees seeking the sale of trust property.  
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To be expedient, the sale must be advantageous to the trust as a whole. The trustees’ duty in relation 

to such sale includes the duty to obtain the best price reasonably obtainable in the prevailing 

circumstances for the beneficiaries (i.e. it is not just a question of whether the price is fair). 

 

In this case, the Court found that the trustees had not discharged the relevant duty. There had been no 

prior valuation of the trust property, no open call for interest to purchase, no timely provision of 

information/updates to the beneficiaries on critical issues, no proper time given to the beneficiaries to 

consent, and no advice sought from lawyers.  

 

The Court thus dismissed the trustees’ application to confer on them the power to effect the sale of the 

trust property, finding in favour of the Defendants, who had resisted the application. The Defendants 

were successfully represented by Gregory Vijayendran SC and Evelyn Chua from the Commercial 

Litigation Practice.  

 

Determining the Existence of an Express, Quistclose or Constructive Trust 

 

In Ho Yew Kong v ERC Holdings Pte Ltd and another [2018] SGHC 258, the Singapore High Court had 

the opportunity to consider the criteria behind the creation of a trust, including express trusts, Quistclose 

trusts and constructive trusts. The Court also looked into the relatively less common scenario of when 

a beneficiary may be said to have disclaimed his interest in the trust. 

 

Here, the 2nd Defendant sought the transfer to it of certain shares held by a third party, submitting that, 

pursuant to an oral agreement, a trust over the shares had been set up for the 2nd Defendant’s benefit.  

 

The Court was willing to find that an express trust was created over the shares, but rejected the 

submission that a Quistclose trust or a constructive trust had arisen. However, the Court went on to 

accept the 1st Defendant’s submission that the 2nd Defendant had disclaimed any interest in the trust 

assets as a result of evidence given in the course of earlier court proceedings, which included 

statements disavowing knowledge of the trust arrangement and directly denying its existence. As a 

result, the shares were instead declared to be held on resulting trust in favour of the 1st Defendant. 

 

The 1st Defendant was successfully represented by Vikram Nair and Foo Xian Fong from the 

Commercial Litigation Practice. 

 

Property Law 
 

Court of Appeal Decides Whether Intangible Assets Can Be Abandoned 

 

While the doctrine of abandonment is commonly recognised in the context of chattels, the scope of its 

application in common law especially in relation to intangible property was still under development. In 

Lee Chen Seong Jeremy v Official Assignee [2018] 2 SLR 820, the Court of Appeal issued the first 
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Singapore decision applying the doctrine to an intangible asset. The Court also endorsed a test under 

Singapore law for proving abandonment. 

 

Here, a company had applied to strike itself off the register. In the application for striking off, the company 

indicated that it had no outstanding assets. Relying on the circumstances surrounding the application, 

the Court of Appeal reversed the decision of the Judge below and found that the company had, in doing 

so, abandoned its right in relation to a proof of debt filed against a bankrupt person several years earlier. 

As a result, the proof of debt ought to be treated as abandoned or expunged.  

 

The Court of Appeal held that the company’s right of proof was capable of being abandoned as there 

should be no difference in the principles applicable to physical property and intangible property. 

Abandonment would be made out when there has been a unilateral relinquishment of a particular 

property, which includes an overt act of abandonment and a subjective intention to completely relinquish 

a property. 

 

The Appellant was successfully represented by Adrian Wong and Tao Tao from the Commercial 

Litigation Practice.  

 

Damages, Costs and Procedure 
  

Court of Appeal Issues Novel Decision on Non-Traditional Assessment of Damages 

 

While damages for breach of contract are traditionally assessed on the basis of compensating the 

claimant for their loss, alternative heads of damages have developed in English common law. In Turf 

Club Auto Emporium Pte Ltd v Yeo Boong Hua [2018] 2 SLR 665, the Court of Appeal had the 

opportunity to consider these novel heads of damages, issuing its first decision on Wrotham Park 

damages, which are based on formulating a hypothetical bargain between the parties.   

 

Some of the Appellants in this case had breached a consent order that was entered into with the 

Respondents. Rather than claiming for orthodox damages, the Respondents sought damages on a 

Wrotham Park assessment. 

 

The Court of Appeal held that Wrotham Park damages should be recognised as a head of contractual 

damages under Singapore law. The Court adopted the view that Wrotham Park damages are 

compensatory and not restitutionary in nature, aimed at compensating the claimant for the loss of the 

performance interest incurred due to the breach. 

 

The Court also clarified that Wrotham Park damages should play a limited role and apply only in a 

specific type of case: 

 

(i) The court must be satisfied that orthodox compensatory damages and specific relief are 

unavailable; 
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(ii) There must have been a breach of a negative covenant; and 

 
(iii) The case must not be one where it would be irrational or totally unrealistic to expect the 

parties to bargain for the release of the relevant covenant, even on a hypothetical basis. 

 

The 1st to 4th Appellants were represented by Kelvin Poon, Kevin Tan and Alyssa Leong from the 

International Arbitration Practice, who successfully persuaded the Court against awarding Wrotham 

Park damages on the facts of the case. 

 

Court of Appeal Issues Decision on Quantification of Damages 

 

Beyond proving that a breach of contract has occurred, claimants have to go further and quantify the 

losses that they have suffered. That legal principle was at the centre of the Court of Appeal’s decision 

in Biofuel Industries Pte Ltd v V8 Environmental Pte Ltd [2018] 2 SLR 199, an important case clarifying 

the evidential threshold to be met by claimants when quantifying their losses.  

 

The Plaintiff had claimed against the Defendant contractor, seeking damages for fees and profits it 

would have earned on the terminated contract. The Court of Appeal reduced the damages awarded 

against the Defendant from a substantial figure to a nominal sum of S$1,000.  

 

Importantly, the Court clarified that a claimant bears the evidential burden of proving the fact of damage 

and its amount. This rule should only be dispensed with where the claimant can demonstrate that it has 

done its level best to quantify the losses it has suffered and the available evidence is cogent. On the 

facts, the Plaintiff failed to satisfy the Court that it had done its level best to meet the necessary evidential 

threshold. 

 

The Defendant was successfully represented by Jared Kok from the Commercial Litigation Practice in 

the Court of Appeal. 

 

Can A Witness Give Testimony by Video Link from Overseas to Avoid Potential Prosecution in 

Singapore 

 

Witness testimony often plays a vital role in the process of litigation. While the court ordinarily requires 

witnesses to give their testimony in person in Singapore, there are situations in which the court will allow 

the witness to give evidence by video link from overseas instead. 

 

In Anil Singh Gurm v J S Yeh & Co and another [2018] SGHC 221, the High Court considered how 

section 62A of the Evidence Act should be interpreted, in particular, whether a witness should be allowed 

to give evidence by video link from overseas because he feared prosecution in Singapore if he were to 

enter the country. The Singapore courts had yet to consider this question of the interpretation of section 

62A, and foreign cases had adopted differing approaches as to the public policy behind the issue. As 

such, this decision serves as a novel statement of Singapore law. 
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Here, the Court held that the fear of prosecution alone was not sufficient to dispense with having the 

witness attend in person. The Plaintiff’s application for its witness to give testimony by video link was 

thus dismissed. In reaching its decision, the Court considered authorities from Singapore, UK, Hong 

Kong and Australia, and chose to adopt the reasoning of the minority (rather than the majority) of the 

UK House of Lords in Polanski v Condé Nast Publications Ltd [2001] 1 WLR 637. 

 

The Defendants were successfully represented by Chandra Mohan and Ang Tze Phern from the 

Commercial Litigation Practice.  

 

When Rejecting an Offer to Settle is an Abuse of Process 

 

An offer to settle is not uncommon in litigation proceedings. However, could there be a situation where 

rejecting an offer to settle constitutes an abuse of process? In TMT Asia Ltd v BHP Billiton Marketing 

AG (Singapore Branch) and another [2018] SGHC 228, the Singapore High Court had to determine 

whether it was an abuse of the process of the court for the Plaintiff to continue its claim in light of a 

settlement offer made by the Defendants. 

 

The Plaintiff had commenced proceedings in Singapore against the Defendants. However, the UK court 

had granted a judgment in favour of the Defendants’ parent group against the Plaintiff for a sum far in 

excess of the Plaintiff’s claim. In the course of proceedings, the Defendants issued an open offer to 

settle, whereby the amount claimed by the Plaintiff would be paid by way of set-off against the UK 

judgment sum. 

 

The High Court held that it was an abuse of process for the Plaintiff to seek to continue its claim instead 

of accepting the Defendants’ offer. The offer contained all the reliefs the Plaintiff was seeking, and 

continuing the claim in light of this would unnecessarily incur time, costs and the court’s resources. The 

Plaintiff’s claim was thus struck out. 

 

The Defendants were successfully represented by Kelvin Poon, Derek On and Ang Tze Phern from the 

International Arbitration Practice and the Commercial Litigation Practice. 

 

High Court Decides on Set-Offs and Costs Implications 

 

In a commercial dispute, it is not uncommon for there to be both claims and counterclaims between the 

same parties. In Inzign Pte Ltd v Associated Spring Asia Pte Ltd [2018] SGHC 147, the High Court was 

faced with a situation where the awarded sum for the Defendant’s counterclaim was higher than the 

awarded sum for the Plaintiff’s claim. The Court thus examined the effects of such a result in the context 

of set-off, as well as the consequential costs implications. 

 

The Court held that the Defendant was entitled to rely on legal set-off, equitable set-off and set-off by 

judgment. Since the amount due to the Defendant on its counterclaim exceeded the amount due to the 

Plaintiff on its claim, the Court found that the Defendant had succeeded in its defence to the Plaintiff’s 
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claim, and ordered that the Plaintiff’s claim be dismissed. The Defendant was also entitled to judgment 

for the balance of its counter-claim after set-off. 

 

On this basis, the Court held that the Defendant was entitled to the costs of defending the claim, as well 

as the costs of its counterclaim. The Court also took into account settlement offers on the part of the 

Defendant, and granted indemnity costs from the point of offer.  

 

The Defendant was successfully represented by Lai Yew Fei and Tao Tao from the Commercial 

Litigation Practice. 

 

International Disputes 
 

Pioneer SICC Case Continues to Court of Appeal 

 

In BCBC Singapore Pte Ltd and another v PT Bayan Resources TBK and another [2018] SGCA(I) 06, 

the pioneer case heard by the Singapore International Commercial Court (“SICC”) reached the Court of 

Appeal. 

 

The case involved a joint venture between parties in Australia and Indonesia, with associated companies 

in Singapore, to establish a coal briquette processing plant to exploit a new technology for the upgrading 

of coal. The relationship eventually broke down, and the Respondents commenced proceedings against 

the Appellants, claiming – inter alia – that they had breached their obligations to supply coal to the joint 

venture company.  

  

At the High Court level, the SICC found that the Appellants had in fact breached their coal supply 

obligations, and had also repudiated the joint venture agreement. Before the Court of Appeal, the 

Appellants submitted that they were not obliged to procure or supply coal, and that they had not 

repudiated the joint venture agreement. However, these submissions were rejected by the Court, and 

the SICC’s earlier decision was upheld. 

 

The Court of Appeal also remitted to the SICC the question of whether the Respondents were able to 

fund the joint venture company on its own. On the evidence before the SICC at the relevant tranche of 

hearings, the SICC found that the Respondents did in fact have the ability to fund the joint venture 

company at the relevant period.  

 

The Respondents were successfully represented by Francis Xavier S.C., Jeremy Gan, Alina Chia, Tng 

Sheng Rong, Ang Tze Phern and Tee Su Mien from the Commercial Litigation Practice. 

 

Court of Appeal Establishes Law on Exclusive Jurisdiction Clauses 

 

In Vinmar Overseas (Singapore) Pte Ltd v PTT International Trading Pte Ltd [2018] SGCA 65 

(“Vinmar”), the Court of Appeal departed from a long-standing position taken by previous Court of 
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Appeal cases regarding the impact of the merits of the case on an application for a stay of proceedings 

based on an exclusive jurisdiction clause.  

 

Exclusive jurisdiction clauses (“EJCs”) specify the forum in which contracting parties agree to refer 

disputes which may arise between them. One way in which the Singapore Courts give effect to EJCs is 

by staying local proceedings in favour of a foreign jurisdiction where the local proceedings were 

commenced by claimants in breach of an EJC. 

 

In certain cases, a defendant with no real defence may use an EJC to try to force the claimant to bring 

its claim in the foreign jurisdiction to delay proceedings. This brings up competing considerations of 

party autonomy to agree on a forum and the potentially abusive behaviour of the defendant.  

 

In the case of The Jian He [1999] 3 SLR(R) 432 (“Jian He”), the Singapore Court of Appeal resolved 

this tension by giving greater weight to the second consideration. The Court held that the defendant’s 

lack of a genuine defence constituted “strong cause” justifying a refusal by the Court to stay Singapore 

proceedings. This holding in Jian He was thereafter consistently followed and/or approved in numerous 

subsequent Singapore Court of Appeal cases. 

 

However, in Vinmar, the Singapore Court of Appeal departed from the position taken in the Jian He line 

of cases. The Court instead held that the merits of a defence are essentially irrelevant, and a lack of 

merits could not constitute “strong cause” to refuse a stay.  

 

The Court of Appeal recognised that a stay application may still be refused where the applicant is acting 

in abuse of process. However, the examples given by the Court demonstrate that only very exceptional 

cases would constitute an abuse of process, such as cases where the defendant has clearly admitted 

to the claim as regards both liability and quantum but seeks a stay for no reason other than its inability 

to pay. The Court also recognised that a stay application may also be refused where a stay may cause 

a denial of justice. 

 

The Respondents were represented by Ting Yong Hong, Chen Zhida and Dinesh Sabapathy from the 

Shipping & International Trade Practice. 

 

Mareva Injunctions in Aid of Foreign Court Proceedings 
 

Mareva injunctions are an invaluable tool for litigants seeking to prevent counterparties from disposing 

of their assets before any judgment can be awarded against them. However, local precedent has been 

divergent on the issue of the court’s power to grant a Mareva injunction in aid of foreign proceedings. 

The Court sought to resolve this issue in China Medical Technologies, Inc (in liquidation) and another v 

Wu Xiaodong and another [2018] SGHC 178. 

 

In this case, the High Court adopted the approach that it was in fact empowered to grant a Mareva 

injunction in aid of foreign proceedings. The Court also laid out the threshold requirements for when the 
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Court’s power to grant such an injunction would arise, and the factors to be considered in deciding 

whether to grant the injunction. 

 

The Plaintiffs in this case had commenced proceedings in Hong Kong, obtaining a worldwide Mareva 

injunction against the Defendant. Here, the Singapore Court granted the Plaintiffs’ application for a 

Mareva injunction over the Defendant’s Singapore assets in support of the Hong Kong proceedings. 

The Court found that the Plaintiffs had satisfied the statutory prerequisites for the court’s power to grant 

a Mareva injunction, and that it would be “just and convenient” to grant a Mareva injunction. 

  

The Plaintiffs were successfully represented by Kelvin Poon, Nigel Pereira and Chew Xiang from the 

International Arbitration Practice and the Restructuring & Insolvency Practice. 
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F  +632 552 1978 
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R&T Asia (Thailand) Limited 
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Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 
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Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 
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Our Regional Presence 

 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


