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Developments in International 

Arbitration, Construction & Projects in 

2018 

Introduction 
  

As Singapore continues to strengthen its position as a regional hub for dispute resolution and 

infrastructure, the legal framework in these areas is also under constant development to support its 

growing capabilities.  

 

2018 saw many advancements in the areas of International Arbitration, Construction & Projects. Of the 

cases that went before the Singapore courts, Rajah & Tann Singapore LLP had the opportunity to be 

involved in a number of significant decisions.  

 

In this Update, we look at some of the noteworthy developments from 2018. 

 

International Arbitration 
 

SICC to Hear Applications under the International Arbitration Act 

 

The Singapore Parliament on 9 January 2018 passed a bill that paves the way for the Singapore 

International Commercial Court (“SICC”) to hear matters under the International Arbitration Act (“IAA”).  

 

The amendment means that all applications currently under the IAA are capable of being heard by the 

SICC. These would include: 

 

(a) Interim measures under section 12A of the IAA; 

(b) Challenges to arbitrators under article 13 of the Model Law read with section 3 of the IAA; 

(c) Stays under section 7 of the IAA; 

(d) Subpoenas under section 13 of the IAA; 

(e) Appeals on ruling of jurisdiction under section 10 of the IAA; 

(f) Challenges to awards under section 24 of the IAA read with article 34 of the Model Law; and 

(g) Enforcement and recognition of awards (or resisting the enforcement and recognition of awards) 

under sections 19, 29 and 31 of the IAA read with the New York Convention. 
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The SICC is designed to deal with international commercial disputes, and the move to allow the SICC 

to hear IAA applications is a recognition of the increasing complexity of IAA matters as Singapore has 

catapulted to being one of the most popular seats worldwide. 

 

Court of Appeal Upholds Setting Aside of Investor-State Arbitral Award 

 

In Kingdom of Lesotho v Swissbourgh Diamond Mines (Pty) Limited and others [2017] SGHC 195, the 

High Court allowed the Kingdom of Lesotho’s application to set aside an investor-State arbitral award. 

This marked the first time the Singapore courts allowed an application to set aside an investor-State 

arbitration award on the merits. The application engaged novel issues of international arbitral law, 

international investment law and public international law.  

 

In Swissbourgh Diamond Mines (Pty) Limited and others v Kingdom of Lesotho [2018] SGCA 81, the 

Court of Appeal upheld the High Court’s decision, further expounding on the issues raised at first 

instance. 

 

The Appellant investors in this case had brought a claim against the Kingdom of Lesotho before the 

Permanent Court of Arbitration (“PCA”). While the PCA Tribunal found in favour of the Appellants, the 

Singapore courts set aside the award in its entirety, holding that the PCA Tribunal did not have 

jurisdiction over the dispute. The Court of Appeal also held that the Singapore courts had jurisdiction to 

set aside the award.  

 

The Kingdom of Lesotho was successfully represented by Paul Tan, Alessa Pang and David Isidore 

Tan of Rajah & Tann Singapore LLP. 

 

Court of Appeal Upholds Setting Aside of Arbitral Award 
 

In GD Midea Air Conditioning Equipment Co Ltd v Tornado Consumer Goods Ltd [2017] SGHC 193, 

the High Court allowed an application to set aside the key parts of an arbitral award – amounting to 

around US$9m – on jurisdictional and procedural grounds. On 1 March 2018, the Court of Appeal upheld 

the High Court’s decision and its reasons, maintaining the setting aside order. 

 

The High Court allowed the setting aside on the basis that: 

 

(i) The tribunal exceeded its jurisdiction in finding that the Respondent had breached a Clause 

4.2 of the contract between the parties. The parties had not alleged any breach of Clause 

4.2, nor was it an issue within the agreed list of issues.  

 

(ii) The tribunal failed to adhere to the agreed procedure by departing from the agreed list of 

issues. The Respondent was not afforded any opportunity to object to this departure from 

the agreed procedure as the issue of the breach of Clause 4.2 did not arise until the award 

was released. 

 



 
 

Client Update: Singapore 
2019 JANUARY 

 
 
International Arbitration, Construction & Arbitration 

 
 

© Rajah & Tann Singapore LLP | 3 

(iii) The tribunal had breached the rules of natural justice – specifically the fair hearing rule – by 

denying the Respondent a full opportunity to present its case with regard to the breach of 

Clause 4.2 point.  

 

The Court of Appeal upheld the decision of the High Court and its reasons. The Respondent was 

successfully represented at the High Court and the Court of Appeal by Paul Tan and Devathas 

Satianathan of Rajah & Tann Singapore LLP. 

 

Court Sets Aside Arbitral Award as Against Minors on Public Policy Grounds 

 

In BAZ v BBA and others [2018] SGHC 275, the High Court was faced with a S$720 million arbitral 

award which had been issued against – amongst others – a number of minors (the “Minors”). The Court 

considered the public policy issues behind enforcing an award against minors, and ultimately decided 

to set aside the award as against the Minors.  

 

This case involved a Share Sale and Purchase Agreement (“SSPA”), which the Buyers alleged was 

obtained through fraudulent misrepresentation on the part of the Sellers. The dispute went before the 

International Chamber of Commerce, and the tribunal issued an award of S$720 million in favour of the 

Buyers, with the Sellers being held jointly and severally liable for the damages.  

 

However, a number of the Sellers were minors at the material time. The Minors thus applied to the 

Singapore court to have the award set aside as against them on the ground that it was against public 

policy. The High Court held that it was part of the public policy of Singapore to protect the interests of 

minors in commercial transactions, and that the effect of the award was to enforce the SSPA on the 

Minors and to impose the liability for the fraudulent misrepresentation of their guardian or principal on 

them. This would violate the protection given to minors in contractual relationships under Singapore law 

and shock the conscience of the court. The Court thus allowed the Minors’ application.  

 

The Minors were successfully represented by Lee Eng Beng S.C., Kelvin Poon, Alyssa Leong and 

Matthew Koh of Rajah & Tann Singapore LLP.  

 

Court Rejects Application to Adjourn Enforcement Proceedings Pending Setting Aside 

Challenge in Arbitral Seat 

 

In Man Diesel & Turbo SE v I.M. Skaugen Marine Services Pte Ltd [2018] SGHC 132, the High Court 

considered whether it should adjourn proceedings to enforce an arbitral award pending the 

determination of proceedings challenging the award in Denmark, being the seat of the arbitration. It is 

understood that this is the first time the Singapore Court has elaborated on the test to be applied when 

dealing with an application for adjournment and a cross-application for security. 

 

The Court rejected the Defendant’s adjournment application, and upheld the order granting leave for 

the immediate enforcement of the arbitral award. This decision illustrates that, in appropriate cases, the 

Singapore Courts are willing to assist in the enforcement of arbitral awards, notwithstanding that the 
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award is being challenged in the seat of arbitration. This decision also offers practical guidance as to 

some of the factors the Singapore Courts may consider relevant to their analysis, such as the merits of 

the setting aside challenge and the likely consequences of any further delays in enforcement. 

 

Danny Ong, Yam Wern-Jhien and Annabelle Teo of Rajah & Tann Singapore LLP successfully 

represented the Plaintiff in these proceedings. 

 

Construction & Projects 
 

Evidential Requirements in Proving Defects 

 

In commercial disputes involving defects and liability, the issue of evidence often plays a major role. 

Claimants must be able to produce sufficient evidence of an appropriate nature in order to prove the 

existence of defects, damage, causation and other assertions.  

 

In Kalzip Asia Pte Ltd v BFG International Ltd [2018] SGHC 152, the Singapore High Court was faced 

with a dispute over alleged defects in roof panels for the Marina Bay Sands Integrated Resort 

Development. The claimant sought to prove the defects by producing reports and factual and expert 

witnesses, but failed to produce any photograph or other direct evidence of the alleged defects. Further, 

the defendant was able to show conflicting factual and expert evidence.  

 

After considering the evidence, the Court found that the claimant had failed to discharge its evidentiary 

burden.  

 

The defendant in this case was successfully represented by Soh Lip San and Mr Ching Meng Hang of 

Rajah & Tann Singapore LLP.  

 

Singapore Infrastructure Dispute-Management Protocol – A New Innovation in Project 

Management 

 

On 23 October 2018, the Ministry of Law launched the new Singapore Infrastructure Dispute-

Management Protocol (“SIDP”). The SIDP is a framework for the management of differences and 

disputes, which parties to a construction or infrastructure project may choose to adopt. 

 

The main feature of the SIDP is the appointment of a Dispute Board from the start of the project. The 

Dispute Board will follow the project and proactively help to manage issues that may arise through a 

range of dispute avoidance and resolution processes. These processes are professionally and 

administratively supported by established dispute resolution institutions in Singapore. 

 

The SIDP targets the burgeoning construction and infrastructure industry in the region. Such projects 

are often plagued by significant time and cost overruns, which may be exacerbated by the engagement 

of formal dispute resolution proceedings, and the SIDP aims to reduce these risks.  
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The SIDP leverages Singapore’s strength as a dispute resolution hub to enhance its effectiveness and 

feasibility, and as the take-up rate increases, it aims to further develop Singapore’s position as the 

infrastructure hub of Asia. 

 

Security of Payment Act – Separate Contract, Separate Claim 

 

Under the Building and Construction Industry Security of Payment Act (“SOPA”), an employer can 

withhold payment on a payment claim based on an asserted claim or set-off against the contractor. 

However, what if the contract from which the payment claim arises and the contract from which the set-

off arises are separate agreements? This was the question before the Court of Appeal in Civil Tech Pte 

Ltd v Hua Rong Engineering Pte Ltd [2018] SGCA 12. 

 

The employer in this case responded to a payment claim from the contractor by asserting a set-off to 

the payment claim arising from a separate contract between the same parties. The adjudicator held that 

the employer was not entitled to do so, and this was confirmed by the High Court and the Court of 

Appeal. 

 

The courts held that set-offs or claims arising from separate contracts are not valid reasons for 

withholding payment against a payment claim as it would go against the relevant provisions of the 

SOPA, as well as the purpose and scheme of the SOPA.  

 

The Duties of an Adjudicator in a SOPA Payment Claim Dispute 
 

In Comfort Management Pte Ltd v OGSP Engineering Pte Ltd [2018] SGCA 19, the Court of Appeal set 

out to better define the role of the adjudicator in the SOPA process, including the scope of his duties in 

an adjudication, and the matters which he has to consider in making a determination. The Court also 

considered the situation where the respondent does not file a payment response, asking whether the 

respondent is precluded from challenging the payment claim before the adjudicator, and whether the 

adjudicator must automatically find in favour of the claimant. 

 

Regarding the duties of an adjudicator, the Court held that an adjudicator must address his mind to and 

consider the true merits of a payment claim, regardless of whether a payment response has been filed. 

He must be satisfied that the claimant has established a prima facie case that the construction work 

which is the subject of the claim has been completed and that the value of that work is as stated in the 

payment claim. The Court accepted that, as part of this duty, an adjudicator must consider the matters 

listed in section 17(3) of the SOPA in determining an adjudication. 

 

In a situation where there is no payment response, the Court held that the respondent is still entitled to 

make submissions before an adjudicator. However, the submissions may only relate to any patent errors 

in the material before the adjudicator. Similarly, an adjudicator need only look for patent errors where 

no payment response or adjudication response has been filed. 
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Contacts 
   

     

 

Andre Yeap S.C. 
Head, International Arbitration 
 
D +65 6232 0306 
F +65 6428 2110 
 
andre.yeap@rajahtann.com 
 
 

 

 

Soh Lip San 
Head, Construction & Projects 
 
D +65 6232 0228 
F  +65 6428 2038 
 
lip.san.soh@rajahtann.com 
 

   

 

 
 

 
Ng Kim Beng 
Partner  
 
D +65 6232 0182 
F  +65 6428 2056 
 
kim.beng.ng@rajahtann.com 
 

  

 
 

 
Sim Chee Siong 
Partner 
 
D +65 6232 0227 
F  +65 6428 2040 
 
chee.siong.sim@rajahtann.com  
 

   

   

 

Avinash Pradhan 
Partner  
 
D +65 6232 0234 
F  +65 6428 2059 
 
avinash.pradhan@rajahtann.com  
 

 

  

Kelvin Poon 
Partner 
 
D +65 6232 0403 
F +65 6428 2007 
 
kelvin.poon@rajahtann.com  
 

   

 

  

 

Paul Tan 
Partner 
 
D +65 6232 0719 
F +65 6428 2104 
 

paul.tan@rajahtann.com 
 

   

   

   
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
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Our Regional Contacts 
 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 
 
 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


