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Developments in Restructuring & 

Insolvency in 2018 

Introduction 
  

As part of the drive towards strengthening Singapore’s position as an international centre for debt 

restructuring, finance and business, the legislative framework in this area has gone through substantial 

updating. The Singapore courts have also continued to develop the law on Restructuring & Insolvency.   

 

In 2018, the legal advancements in Restructuring & Insolvency have been swift and significant. In this 

Update, we look at some of the noteworthy developments from the past year. 

 

Bankruptcy & Insolvency 
 

New Legislation to Consolidate and Update Insolvency and Bankruptcy Laws 

 

Singapore’s restructuring and insolvency laws have undergone substantial development in the last few 

years. In the latest phase of reform, on 1st October 2018, the Insolvency, Restructuring and Dissolution 

Act was passed in Parliament. The Act will come into operation on a date to be announced in the 

Gazette.  

 

The Act is a significant amendment of the restructuring and insolvency framework, encompassing 

changes across a number of areas. The key elements of the Act include the following: 

 

(i) Providing an omnibus Act which consolidates personal and corporate insolvency laws, and 

the laws relating to debt restructuring by individuals and companies, into a single piece of 

legislation. 

 

(ii) Protecting companies in distress by restricting the operation of ipso facto clauses in contracts 

to which the company is a party, limiting the exercise of clauses which are triggered by the 

insolvency of a company or the commencement of related proceedings. 

 
(iii) Establishing a new regulatory regime for insolvency practitioners acting as officeholders in 

insolvency and restructuring proceedings. 

 
(iv) Imposing a timeline for notification and realisation of secured debts. 

 
(v) Providing a new voluntary process for initiating judicial management without having to first 

apply to the Court. 
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(vi) Providing for a summary procedure for the dissolution of a company. 

 

Recognition of Foreign Insolvency under the UNCITRAL Model Law 

 

The increasingly transnational nature of restructuring and insolvency proceedings has raised the 

importance of striking a balance between different insolvency regimes. To that end, the UNCITRAL 

Model Law on Cross-Border Insolvency seeks to create a harmonised framework for cross-border 

insolvency proceedings. 

 

The case of Re: Zetta Jet Pte Ltd and others [2018] 4 SLR 801 is the first reported decision from the 

Singapore High Court on the recognition of foreign insolvency proceedings under the Model Law, 

providing a demonstration of how the courts will apply the new law. 

 

In its decision, the High Court declined to grant full recognition of US insolvency proceedings due to 

public policy reasons, as the US proceedings were in breach of a Singapore court injunction. However, 

the High Court granted the foreign insolvency representative limited recognition to set aside or appeal 

against the Singapore injunction.  

 

High Court Upholds Statutory Demand against Challenge of Undue Influence 

 

In Lim Lee Lee v United Overseas Bank Ltd [2018] SGHC 79, the High Court dismissed an application 

to set aside a bankruptcy statutory demand. In this case, the applicant debtor had unsuccessfully tried 

to argue that the statutory demand ought to be set aside on the alleged ground of undue influence.  

 

The debtor and her husband had mortgaged their jointly-owned property to the defendant bank. The 

debtor sought to argue that she had signed the mortgage agreements under her husband’s undue 

influence. In dismissing this claim, the Court acknowledged the influence of the spousal relationship, 

but also highlighted the need to protect innocent third parties (such as the bank) and the evidential and 

legal thresholds for proving undue influence. 

 

Patrick Ang, Ryan Loh and Edwin Cheng of Rajah & Tann Singapore LLP successfully represented the 

defendant bank in these proceedings. 

 

Navigating the Framework for Claiming against an Insolvent Company 

 

Once a company enters liquidation, its creditors are subject to the statutory framework and common law 

principles for pursuing claims against the company and its liquidator. Creditors may sometimes attempt 

to circumnavigate the prescribed order of priority under the statutory framework by seeking to establish 

security or other equitable interests. Such was the case in Carpe Diem Holdings Pte Ltd v Carpe Diem 

Playskool Pte Ltd and others [2018] SGHC 37, though the applicant creditor was ultimately unsuccessful 

in this instance. 
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The applicant creditor of an insolvent company sought to assert ownership over a lease which had been 

assigned from the insolvent company to a third party. The creditor alleged that it had a superior interest 

in the lease, and that the liquidator had wrongfully assigned the lease. The creditor also alleged that the 

third party had committed the tort of conversion or inducement of breach of contract. 

 

The High Court held against the creditor, denying leave to apply against the insolvent company or the 

liquidator. The creditor was thus left to lodge proof of debt according to the conventional procedure for 

claiming against an insolvent company. 

 

Can a Joint Tenant’s Interest be Subject to Seizure and Sale 

 

A Writ of Seizure and Sale (“WSS”) assists in the enforcement of a judgment or order by allowing for 

the judgment debtor’s property to be seized and sold off. In Peter Low LLC v Higgins, Danial Patrick 

[2018] 4 SLR 1003, the High Court considered whether a WSS is applicable where the property in 

question is an interest as joint tenant in an immovable property. 

 

The Court had to struggle with conflicting local precedents, as well as conceptual difficulties regarding 

the nature of joint tenancies and the practical consequences of allowing a WSS over an interest in a 

joint tenancy. Nonetheless, the Court came to the conclusion that a joint tenant’s interest in land is in 

fact exigible to a WSS. 

 

In the approach adopted by the Court, the joint tenancy would be severed when the WSS is registered, 

allowing the sheriff to sell the joint tenant’s interest. In the absence of evidence to the contrary, the 

presumption would be that both joint tenants would hold an equal share of the property upon severance.  

 

Restructuring, Arrangements & Judicial Management 
 

Voting Rights of Secured Creditors in Judicial Management 

 

When a company enters judicial management, Singapore legislation draws a distinction between its 

secured and unsecured creditors in terms of their respective voting rights. In Re Swiber Holdings Ltd 

and another matter [2018] 5 SLR 1130, the High Court considered the novel issues of what constitutes 

a secured creditor in this context, as well as the implications of the security being held over the property 

of a third party instead of the company itself.  

 

The Judicial Managers of two Swiber entities applied for directions from the Court regarding the issues 

above. The Court held that, although a secured creditor may only vote in respect of the unsecured 

element of its claim, a creditor who holds security over the property of a third party is entitled to vote for 

its full claim without deducting the value of the security.  
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The Court also considered the situation where the creditor has realised the security after lodging the 

proof of debt, and whether the creditor must update the proof of debt to reduce its claim. The Court held 

that: 

  

(i) If the proof is lodged in the insolvency of the principal debtor, the creditor is entitled to maintain 

its proof for the full value of the debt unless it receives the full value of the debt, in which case 

it is not entitled to maintain its proof, or unless it receives the full value of the part of the debt 

guaranteed, in which case it must reduce its proof accordingly. 

 

(ii) If the proof is lodged in the insolvency of the guarantor, the creditor must update its proof to 

reflect the reduced value of the principal debt. 

 

The Judicial Managers were represented by Sim Kwan Kiat and Wilson Zhu of Rajah & Tann Singapore 

LLP. 

 

Voting Rights of Bondholders and Trustees in Restructuring Proceedings 

 

Bond investors often hold their interests through layers of nominees, custodians and trustees. Under 

such arrangements, investors only have a beneficial interest in the proceeds of bonds, and no direct 

contractual relationship with the bond issuer. If so, what happens when the bond issuer enters judicial 

management, or seeks to restructure its debt in a scheme of arrangement? The High Court dealt with 

these important and novel issues in Re Swiber Holdings Ltd [2018] 5 SLR 1358.   

 

Swiber had issued three series of Notes under a global custodian arrangement, which were held on 

trust for persons registered as Noteholders in its registry. The relevant instruments provided that 

Swiber’s obligations to pay the Notes was owed to the bond Trustee. Swiber was subsequently placed 

into judicial management, and the creditors were required to vote on the Judicial Managers’ statement 

of proposal. 

 

For creditors’ meetings held under s227M of the Companies Act to approve statements of proposal, the 

Court held that only the Trustee is entitled to vote. The Court adopted the Split Vote Approach, meaning 

that the Trustee will cast one vote “for” and one vote “against” in terms of number. As for value, the 

Trustees’ voting value would be split to reflect the value of notes voting for and against. 

 

As for meetings to approve schemes of arrangement under s227X read with s210 of the Companies 

Act, the Court held that Noteholders were entitled to vote. 

 

The High Court also agreed that the Trustees’ expenses for representing Noteholders should not be 

charged on Swiber’s assets or paid out in priority over unsecured debt.   

 

Wilson Zhu, Sim Kwan Kiat and Chan Min Hui from the Restructuring and Insolvency Practice of Rajah 

& Tann Singapore LLP successfully represented the Judicial Managers of the bond issuer.  
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Release of Claims Against Third Parties in Schemes of Arrangement 

 

Under a scheme of arrangement, a company in financial distress is able to propose a compromise or 

arrangement with its creditors, in which claims against the company may be given up. However, does 

the scope of a scheme of arrangement include the release of claims against third parties as well? This 

was one of the questions considered by the High Court in Re: Empire Capital Resources Pte Ltd [2018] 

SGHC 36. 

 

The case involved notes which had been issued by two companies. The applicant for the scheme of 

arrangement was the guarantor of the notes rather than the issuing companies themselves. Under the 

proposed scheme, the liabilities of the applicant and the issuers under the notes would be compromised.  

 

The objecting creditors sought to challenge the application on, inter alia, the ground that the proposal 

fell outside of the scope of a scheme of arrangement, as the creditors were being asked to give up a 

right in respect of a third party. On this point, the High Court found against the creditors, holding that the 

release of a third party’s debt would fall within the scope of a scheme of arrangement if there was a 

connection between the applicant’s debt and the third party’s debt. However, the High Court held that 

the fact that the creditors had other rights exercisable against different entities on its own called for 

separation of the creditors into different classes. 

 

Voluntary Arrangements in Bankruptcy – Extension and Revocation 

 

Voluntary arrangement schemes allow insolvent debtors to stave off bankruptcy by proposing an 

arrangement for approval at a creditors’ meeting. At the same time, the debtor may apply for an interim 

order, which in effect stays bankruptcy applications and prevents continuance of other legal process 

without leave of court.  

 

In Re Aathar Ah Kong Andrew [2018] SGHC 124, the High Court set aside the approval obtained at a 

creditors’ meeting for a voluntary arrangement for material irregularities. The nominee had failed to 

assign any value to certain litigation claims for the purposes of voting, wrongfully included the claims of 

24 creditors who made up 74.2% of the total declared debt, and made an error in admitting a $20 million 

claim when he had previously decided to only adjudicate the claim at $3 million. Seen in totality, these 

irregularities led to the conclusion that the proposal would have been rejected had the creditors’ meeting 

been properly conducted. 

 

The debtor appealed and sought an extension of the interim stay order pending the determination of his 

appeal by the Court of Appeal. In Re Aathar Ah Kong Andrew [2018] SGHC 227, the High Court 

dismissed the application, holding that it did not have the power to grant such an extension, and in any 

event would not have exercised its discretion to do so. 

 

Jansen Chow and Danitza Hon of Rajah & Tann Singapore LLP successfully represented one of the 

creditors in these proceedings. 
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D +65 6232 0436 
F  +65 6428 2004 
 
kwan.kiat.sim@rajahtann.com 
 

 

 
 

Mark Cheng 
Deputy Head, Restructuring 
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D +65 6232 0446 
F  +65 6428 2009 
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Chua Beng Chye 
Partner, Restructuring & 
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D +65 6232 0419 
F  +65 6428 2005 
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 

 

 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


