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UK Supreme Court Clarifies Burden of 

Proof under Hague Rules for Cargo 

Damage  

English Law brought back in line with Singapore Law 

Introduction 
 

In the carriage of goods by sea, the carrier’s duty to exercise due care in delivering the goods which 

they are contracted to deliver is of central importance. If the goods are damaged in the course of 

delivery, depending on the type of damage, the commercial losses to the cargo owner can be severe. 

Therefore, it makes commercial sense to impose a duty on carriers to exercise due care. Against this 

backdrop, the Hague and Hague-Visby Rules were implemented to impose obligations on carriers and 

to provide cargo owners with a minimum level of protection.1  

 

For instance, Art III.2 of the Hague Rules and Hague-Visby Rules stipulates that the carrier “shall 

properly and carefully load, handle, stow, carry, keep, care for, and discharge the goods carried”.2 As 

simple as this may sound, the issue of who bears the burden of proving that the carrier has breached 

his duty of care owed to cargo owners is one that has vexed the English Courts for decades. Does the 

burden of proof rest on the carrier to prove that it has acted with due care or does the burden of proof 

rest on the cargo owners to prove that the carrier had been negligent?  

 

In the recent case of Volcafe Ltd and others v Compania Sud Americana De Vapores SA [2018] UKSC 

61 (“Volcafe”), the UK Supreme Court (comprising a strong bench of Lord Reed, Lord Wilson, Lord 

Sumption, Lord Hodge and Lord Kitchin) overturned a long-standing decision of the UK Court of Appeal 

(The Glendarroch [1894] P 226) and unanimously ruled that the burden of proof lies on the carrier to 

show that he had acted “properly and carefully” and had not been negligent in delivering the goods. This 

brings English law on this issue back in line with Singapore law.  

 

Facts 
 

The dispute in Volcafe arose out of damage to nine separate consignments of bagged coffee beans 

delivered from Colombia to Bremen. These coffee beans were stowed in unventilated 20-foot 

                                                                    
1 See Tan Lee Meng, Law on Carriage of Goods by Sea (2018, 3rd Edition), Academy Publishing at pp. 323. 
2 See John F. Wilson, Carriage of Goods by Sea (2010, 7th Edition) at pp. 191, where Art III.2 is described as 

requiring from the carrier the exercise of a standard roughly equivalent to that of reasonable care.  
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containers. The delivery of the coffee beans was covered by a bill of lading which incorporated the 

Hague Rules.  

 

The coffee beans were found to have suffered water damage through condensation when they were 

delivered at Bremen. The cargo owners argued that the carrier was aware of the hygroscopic nature of 

the cargo but had failed to apply sufficient cardboard or “Kraft” paper to the walls of the container to 

absorb the condensation. Therefore, the cargo owner’s case was that the carrier was in breach of:-  

 

(i) their duties as bailees for failing to deliver the cargoes in the same good order and condition as 

recorded on the bill of lading; and  

 

(ii) Art III.2 of the Hague Rules for failing to properly and carefully load, handle, stow, carry, keep 

and care for and discharge the cargoes.  

 

In their defence, the carrier argued that since the nature of coffee beans is hygroscopic and will in any 

case emit moisture during carriage, the condensation was caused by an inherent vice of the cargo. 

Therefore, it had a defence under Art IV.2(m) of the Hague Rules.  

 

For ease of reference, Art III.2 and Art IV.2(m) of the Hague Rules3 provides as follows:-  

 

 Art III.2  

2. Subject to the provisions of article IV, the carrier shall properly and carefully load, handle, 

stow, carry, keep, care for, and discharge the goods carried.  

 

 Art IV.2(m)  

2. Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting 

from- 

…  

(m) Wastage in bulk or weight or any other loss or damage arising from inherent defect, quality 

or vice of the goods.  

 

At first instance, the High Court held that there was no legal burden on the carrier to prove that the 

damage to the cargo was not due to its negligence. Rather, there was a factual presumption that damage 

ascertained on discharge was due to the carrier’s negligence. On the facts, the carrier could not displace 

that factual presumption as the evidence before the Court was that the containers were not sufficiently 

lined with Kraft paper.  

 

On appeal, the Court of Appeal overturned the High Court’s decision. The Court of Appeal, following its’ 

decision in The Glendarroch, held that the carrier could rely on Art IV.2(m) of the Hague Rules by 

establishing a “prima facie” case of inherent vice by proving that the condensation had originated from 

                                                                    
3 In pari materia with Art III.2 and Art IV.2(m) of the Hague-Visby Rules 
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the coffee beans. The burden of proof then shifts to the cargo owners to prove that the damage was not 

due to inherent vice but due to the carrier’s negligence.  

 

Therefore, the issues before the UK Supreme Court were:-  

 

(i) First, regarding Art III.2 of the Hague Rules, does the cargo owner bear the legal burden of 

proving that the carrier was negligent; or is it for the carrier, once damage to the cargo has been 

ascertained, to prove that it was not negligent?  

 

(ii) Second, regarding Art IV.2(m) of the Hague Rules, whether the cargo owner bears the legal 

burden of proving that the carrier had been negligent, assuming that the carrier proves that the 

cargo suffers from an inherent vice.  

 

Holding  
 

On the first issue, the UK Supreme Court held that under Art III.2 of the Hague Rules, the carrier bears 

the legal burden of proving that it had acted properly and carefully and was therefore not negligent.4 In 

this regard, the UK Supreme Court explained that it is apparent from the scheme of the Hague Rules 

that the carrier has the burden of disproving negligence.5 This can be seen from the wording of Art III.2 

which expressly subjects its operation to Art IV.  

 

The court explained that if under Art IV, the carrier bears the burden of proving the facts that would bring 

it within the exceptions stated therein, it must follow that the carrier also have the burden of proving that 

it is not negligent under Art III.2. It would be incoherent to impose the burden of proving the same fact 

on the carrier for the purposes of Art IV but not on the carrier for the purposes of Art III.2.6  

 

The UK Supreme Court further justified their reasoning on the basis that the contract of carriage by sea 

is a species of bailment.7 The carrier (like any other bailee) bears, at common law, the legal burden of 

proving the absence of negligence vis-à-vis damage caused to the cargo.8 It follows that the same legal 

burden imposed on carriers under the common law of bailment must also apply to the carrier even if the 

bailment relationship arises by way of a carriage contract.9 Accordingly, under Art III.2, the carrier is 

responsible for any damage to the cargo unless he is able to show that the has taken reasonable care 

of the cargo while they have been in his possession. In that connection, the UK Supreme Court rejected 

the dicta of the House of Lords in Albacora SRL v Westcott & Laurence Line Ltd 1966 SC (HL) 19 and 

the Australian High Court in Great China Metal Industries Co Ltd v Malaysian International Shipping 

                                                                    
4 Volcafe at [20], [27] and [43]  
5 Volcafe at [17]-[18] 
6 Volcafe at [18]  
7 Volcafe at [19]  
8 Volcafe at [9]; see also Reeve v Palmer (1858) 5 CBNS 84 at 90 and Joseph Travers & Sons Ltd v Cooper [1915] 

1 KB 73 at 88.  
9 Volcafe at [21]-[23]  
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Corpn Bhd (The “BUNGA SEROJA”) [1999] 1 Lloyd’s Rep 512 in so far as those cases suggest that the 

cargo owner bears the legal burden of proving a breach of Art III.2.10 

 

On the second issue, the UK Supreme Court held that the carrier also has the legal burden of disproving 

negligence for the purpose of invoking an exception under Art IV.2 of the Hague Rules.11 To elaborate, 

the Supreme Court’s holding posits that if the carrier seeks to rely on the exceptions in Art IV.2, the 

carrier must prove that the damage to the cargo was caused by one of the excepted perils under Art 

IV.2 and the carrier had exercised reasonable care to protect the cargo from those perils i.e. the carrier 

was not negligent.  

 

In reaching their decision, the UK Supreme Court departed from The Glendarroch which had held that 

in determining whether the carrier can be exempted of liability for damage to cargo under Art IV.2, the 

carrier only had to prove the facts that one of the excepted perils under Art IV.2 exists. If the excepted 

perils did exist, the burden then shifts to the cargo owner to prove that the damage from the excepted 

peril had been occasioned by the carrier’s negligence.  

 

The UK Supreme Court disagreed because The Glendarroch was inconsistent with the position of a 

bailee at common law. If the carrier bears the burden of proving the facts that brings the carrier within 

one of the exceptions under Art IV.2, the carrier should also bear the burden of proving that the cause 

of the damage to the cargo was the excepted peril and not its negligence. This is also in line with the 

express wording12 of Art IV.2 which says that the exceptions only apply if it is proven that the damage 

arises or results from the excepted perils.13 Accordingly, as there was no evidence on whether the 

containers were appropriately lined with Kraft paper such that the containers were properly dressed, the 

UK Supreme found that the carriers had not discharged its burden to prove that it was not negligent and 

was therefore in breach of Art III.2.14  

 

In summary, Volcafe clarifies that on establishing damage to cargo, the carrier is liable to the cargo 

owner unless the carrier can prove that the damage resulted from an excepted peril and the carrier 

proves that he was not negligent in the sense that he has exercised reasonable care to protect the cargo 

from the peril.15  

 

 

 

 

                                                                    
10 Volcafe at [27]  
11 Volcafe at [33] 
12 Art IV.2 starts off with the wording:- “Neither the carrier nor the ship shall be responsible for loss or damage 

arising or resulting from …” (emphasis added in underline).  
13 Volcafe at [32]  
14 Volcafe at [43]  
15 See also Gosse Millard Ltd v Canadian Government Merchant Marine Ltd [1927] 2 KB 432 
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Concluding Comments  
 

First, it is noted that while Volcafe was decided under the Hague Rules, it is submitted that the UK 

Supreme Court’s holding is also applicable under Art III.2 and Art IV.2 of the Hague-Visby Rules.16 

 

Second, the approach of the UK Supreme Court in Volcafe brings the law on who bears the burden of 

proof under Art III.2 and Art IV.2 of the Hague Rules back in line with that of Singapore. Under Singapore 

law, the carrier bears the burden of proving that it was not negligent – see Successors of Moine Comte 

& Co Ltd v East Asiatic Co Ltd [1954] MLJ 11317 and Yeo Goon Nyoh and another v Ocean Steamship 

Co Ltd [1965 – 1967] SLR(R) 783.18  

 

Third, from a practical perspective, the approach of the UK Supreme Court in Volcafe is difficult to fault. 

The moment the cargo owner passes possession of the cargo to the carrier, it will be impossible for the 

cargo owner to exercise any degree of control over the cargo. Only the carrier will be able to prevent 

any damage during the voyage. Neither will the cargo owner be privy to any of the facts behind the 

cause of any damage to its cargo.19 Placing the burden of proof on cargo owners will necessarily put 

them on an uphill task in proving that the carrier was negligent. 20  

 

In that connection, while it has been argued that it may not be unfair to impose the burden of proof on 

cargo owners because scientific advancement has made it easier to determine whether the carrier is 

negligent, the same argument can be made against carriers as well. Scientific advancement can also 

make it easier for carriers to prove that they were not negligent. But at the end of the day, the crux is 

that there are other (crucial) facts which the cargo owners do not know simply because they were not 

on board the vessel during the voyage. It follows that it is fair to impose the burden of proof on the 

carriers. However, there is at least one local academic21 who has expressed support for the UK Court 

of Appeal’s approach in Volcafe.22 It remains to be seen whether the Singapore Courts would whole 

heartedly adopt the UK Supreme Court or Court of Appeal’s approach in determining who bears the 

burden of proof.  

 

 

                                                                    
16 See e.g. Tan Lee Meng, Law on Carriage of Goods by Sea (2018, 3rd Edition), Academy Publishing at pp. 330, 

379 and 424 
17 Per Knight J 
18 Per Buttrose J  
19 This is also the reason why in bailment cases, the carrier bears the burden of proving that the damage to the 

cargo was not due to its negligence. The bailor will not know what has happened to its goods for such knowledge 

is “perculiar” to the bailee: see Guenter Treitel and FMB Reynolds, Carver on Bills of Lading (2017, 4th Edition), 

Sweet & Maxwell at pp. 708.  
20 See e.g. Volcafe at [10]; see also British Road Services Ltd v Arthur v Crutchley & Cop Ltd (No 1) [1968] 1 All 

ER 811 at 822.  
21 Writing in his authorial capacity.  
22 See Tan Lee Meng, Law on Carriage of Goods by Sea (2018, 3rd Edition), Academy Publishing at pp. 426-427.  
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Be that as it may, the practical impact of Volcafe will likely be on the rules of pleading in cases of cargo 

damage involving Art III.2 and Art IV.2 of the Hague / Hague-Visby Rules. If Volcafe is followed in 

Singapore, cargo owners (and cargo underwriters) will be placed in an advantageous position as carriers 

will bear the burden of proving they were not negligent and correspondingly have to plead facts to that 

effect.  
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