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Transactions in Breach of the Financial 

Assistance Regime    

Introduction 
 

Under Singapore’s financial assistance regime, a company cannot purchase or financially assist in the 

purchase of its own shares. This prohibition protects creditors against the reduction of capital, and 

serves other purposes such as to protect the investing public against manipulation of share price by the 

use of the company’s money.  

 

International Healthway Corp Ltd v The Enterprise Fund III Ltd and others [2018] SGHC 246 is the first 

Singapore reported decision on the application of the relevant provisions under the Companies Act to 

void or avoid transactions where a company has purported to directly or indirectly purchase its own 

shares.  

 

The High Court had to undertake a detailed analysis of the transaction in question and to consider the 

interplay between statutory provisions impugning its validity and preserving the integrity of the scripless 

trading system.  

 

The Plaintiff company was successfully represented by Lee Eng Beng S.C., Jansen Chow, Lee Hui Yi 

and Danitza Hon of Rajah & Tann Singapore LLP in its claim to set aside the validity of the offending 

transaction.  

 

Brief Facts 
 

The Plaintiff (“IHC”) is a company listed on the Catalist board. The Defendants are investments funds 

which had granted a credit facility of up to $20 million to IHC (the “Standby Facility”).  

 

There was incontrovertible evidence that the Defendants were aware from the onset that the Standby 

Facility was to be used by IHC to purchase its own shares. In particular, there was email correspondence 

between the Defendants and IHC’s two largest shareholders that the Standby Facility would be used to 

combat short sellers of IHC shares. Moreover, the Defendants even purchased and held the shares on 

behalf of IHC (the “trust arrangement”). Between 16 April 2015 and 24 August 2015, the Defendants 

used over $17 million drawn down under the Standby Facility to purchase over 59 million of IHC’s shares 

at prices ranging from $0.285 to $0.31 per share.  

 

Following a SGX announcement on 9 September 2015 advising shareholders and potential investors to 

exercise caution when dealing with IHC shares as its review of the trades in IHC showed that more than 

60% of the total traded volume of IHC shares in the period from April 2015 to the date of the advisory 

https://www.linkedin.com/company/rajah-&-tann


 
 

Client Update: Singapore 
2018 NOVEMBER 

 
 
Dispute Resolution 

 
 

© Rajah & Tann Singapore LLP | 2 

appeared to be conducted by “a handful of individuals who seem to be connected to each other”, the 

share price of IHC fell from $0.31 to a low of $0.10 by end September 2015.  

 

Around April 2016, the Defendants appointed receivers over three of IHC’s subsidiaries pursuant to, 

amongst others, their security rights relating to the Standby Facility. On 23 January 2017, an 

extraordinary general meeting of IHC was held. At this meeting the incumbent board of directors was 

removed in its entirety and replaced by a new board. It was only after the new board had taken over 

control that the contraventions of the Companies Act came to light.  

 

On 8 March 2017, IHC’s solicitors issued a written notice to the Defendants’ solicitors to avoid the 

Standby Facility and its related contract and transactions pursuant to Section 76A(2) of the Companies 

Act. The Defendants’ solicitors disputed IHC’s rights to do so, and IHC commenced OS 380 of 2017 for 

declarations, amongst others, that the Standby Facility was validly avoided by its written notice of 8 

March 2017, and that it did not owe any contractual liability to the Defendants under the Standby Facility. 

 

Holding of the High Court 
 

The Singapore High Court found in favour of the Plaintiff, and held that the Standby Facility and its 

related contracts and transactions were validly avoided by IHC’s written notice of 8 March 2017 pursuant 

to Section 76A(2) of the Companies. Further, the High Court held that the trust arrangement was void 

pursuant to Section 76A(1) of the Companies Act.  

 

Trust Arrangement was void 

 

The Defendants argued that the share acquisition was a singular transaction, and was not void under 

Section 76A(1) of the Companies Act. This was because the purchase of IHC shares involved a 

disposition of book entry securities, and Section 76A(1A) applied to the share acquisition so as to dis-

apply the effect of Section 76A(1). 

 

The High Court rejected the Defendants’ argument as it accepted that the share acquisition had two 

constituent parts. The first was the purchase by the Defendants from the open market. The second was 

the trust arrangement whereby the Defendants held these shares on behalf of IHC. The High Court 

considered that having regard to the wording of the statutory provisions and the intention of Section 

76A(1A) to preserve the integrity of the scripless trading system, Section 76A(1A) applied only to the 

open market purchase, and not to the trust arrangement. The result was that the legal and beneficial 

interests in the IHC shares purchased were vested in the Defendants.   

 

Standby Facility and related contracts and transactions avoided 

 

The Defendants argued that the Standby Facility was a standalone facility to be used for “general 

working capital”. As such, it was not a related contract or transaction to the share acquisition. The High 

Court rejected the Defendants’ argument, and considered that the question of whether the Standby 
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Facility was “related” involved a fact-sensitive inquiry. To this end, having regard to the facts, the High 

Court agreed that the Standby Facility was “inextricably linked” to the share acquisition and was voidable 

under Section 76A(2) as being related to the share acquisition.  

 

The High Court also rejected the Defendants’ argument that IHC was estopped from exercising its right 

to avoid the Standby Facility under Section 76A(2) as to do so would be to act in the face of statute and 

to effectively allow a state of affairs which the law has positively declared not to subsist.  

 

The Defendants’ argument that common law bars to rescission (particularly the doctrine of affirmation 

and third party rights) applied to bar IHC’s right to avoid the Standby Facility was also rejected. The 

High Court considered that the alleged acts of affirmation relied upon by the Defendants related to acts 

done when IHC was under the direction of the directors who had improperly caused the company to 

enter into the impugned contract. Any affirmation on the part of the company is not possible until the 

company has been freed of these vitiating factors.  

 

Concluding Words 
 

This is the first Singapore court decision which has analysed and provided guidance as to applicability 

of the relevant provisions under the Companies Act to void or avoid transactions where a company has 

purported to directly or indirectly acquire its own shares. In particular, the High Court provided clarity on 

the interplay between Section 76A(1) and Section 76A(1A) of the Companies Act for disposition of book 

entry securities.  

 

Parties should be aware of the consequences of a transaction being found to be an acquisition of a 

company’s own shares, or to be related to such a transaction. 

 

For further queries, please feel free to contact our team below. 
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Lee Eng Beng S.C. 
Managing Partner 
 
D +65 6232 0402 
F  +65 6225 9630 
 
eng.beng.lee@rajahtann.com  
 
 

 

 
 

Jansen Chow 
Partner  
 
D +65 6232 0624 
F  +65 6428 2149 
 
jansen.chow@rajahtann.com 
 

   

 

 
 

 
Lee Hui Yi 
Senior Associate 
 
D +65 6232 0925 
F  +65 6428 3472 
 
hui.yi.lee@rajahtann.com 

  

 

 
Danitza Hon 
Associate 
 
D +65 6232 0795 
F  +65 6428 3466 
 
danitza.hon@rajahtann.com  

   

   
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


