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Public Consultation on Converged 
Competition Code for the Media and 
Telecommunication Markets 

Introduction 

On 20 February 2019, the Info-communications Media Development Authority (“IMDA”) published its 

consultation paper on a converged competition code for the media and telecommunication market (the 

“Consultation Paper”). A copy of the Consultation Paper can be accessed here. 

Competition and market related matters for the telecommunication and media (broadcasting and 

newspaper) industries are currently governed by two separate pieces of sectoral competition regulation, 

the Telecom Competition Code (“TCC”) and the Media Market Conduct Code (“MMCC”) respectively. 

The TCC and the MMCC were first issued by the then-Infocomm Development Authority of Singapore 

(“IDA”) and the Media Development Authority of Singapore (“MDA”) in 2000 and 2003 respectively.  

On 1 October 2016, the IDA and MDA merged to form the Info-communications Media Development 

Authority (“IMDA”), a converged regulator for the info-communications media market. This was in 

recognition of the blurring between the telecommunication and traditional media industries given the 

evolution of technology and business models, and the need for a combined regulator with broader 

regulatory capabilities and greater harmonisation in the promotion and regulation of connectivity and 

content. 

The present review of the TCC and the MMCC to develop a harmonised competition code that applies 

to both the Singapore telecommunication and media markets (the “Converged Code”) marks a further 

step towards taking a holistic approach to regulation and competition management of the two sectors.  

In this Update, we provide a summary and our high-level comments on the key proposals put forth by 

the IMDA in its Consultation Paper. 

Market Overview and Convergence 

The IMDA is inviting views and comments in relation to its observed market trends and developments 

in the telecommunication and media industries. Five key macro trends that the IMDA has identified, 

which in its view materially impacts competition in the two markets are:  

(a) transition to Internet protocol (“IP”)-based services on the Nationwide Broadband Network  

(“NBN”) from traditional copper and hybrid fibre-coaxial-based networks; 

https://www.imda.gov.sg/-/media/imda/files/regulation-licensing-and-consultations/consultations/open-for-public-comments/consultation-on-proposed-converged-competition-code/imda-public-consultation-on-proposed-converged-competition-code.pdf
https://www.linkedin.com/company/rajah-&-tann
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(b) increasing competitive edge of service bundling (e.g., the “triple-play” combination of broadband 

Internet access with TV content such as Pay TV and mobile services); 

(c) increasing competition from non-traditional digital services and platforms; 

(d) growth of Over-the-Top (“OTT”) media services such as WhatsApp, Skype and Netflix; and 

(e) diminishing reach of traditional media platforms such as Pay TV. 

Amongst others, the IMDA concluded that the transition to IP means that new entrants are more likely 

to enter the market using fibre rather than using legacy networks. As such, the additional obligations 

imposed on incumbents Singtel and StarHub for their respective legacy wholesale broadband products 

over copper and co-axial cable have become irrelevant and need to be reviewed. The IMDA also 

observed that the availability of competitively-priced services, such as wholesale products on the NBN, 

and OTT services, had a positive impact on some of the key markets, such as fixed-line broadband 

Internet access, residential fixed-line telephony and Pay TV, in terms of facilitating greater competition. 

However, in other markets such as the business telephony market, effective competition has yet to take 

place. 

Market players should feedback if they agree with the IMDA’s observations - in particular, whether they 

agree that there is a lesser need to regulate wholesale broadband products over copper and co-axial 

cable and how the interconnection regime needs to change to take into account the ongoing migration 

of services and customers from traditional copper-based networks to IP-based networks. 

Regulation of Dominant Entities 

Under the TCC and MMCC, additional ex ante regulatory obligations are imposed on designated 

dominant telecommunication licensees (“Dominant Licensees”) and dominant media licensees 

(“Dominant Persons”) (collectively “Dominant Entities”) respectively, in view of their market position 

and ability to affect competition in the market. In this regard, the Consultation Paper seeks to amend 

the criteria used to establish dominance and to harmonise the duties and obligations of Dominant 

Entities, as set out below. These have important consequences in terms of the regulatory burden borne 

by Dominant Entities and in seeking to level the playing field for smaller market players. 

Initial Presumption of Significant Market Power 

In determining whether an entity has significant market power (“SMP”) for the purposes of establishing 

dominance, both the TCC and the MMCC separately provide for a rebuttable presumption of dominance 

based on the entity’s market share (the “SMP Presumption Threshold”). A telecommunication licensee 

is presumed to be dominant under the TCC if it has a market share of at least 40%, while a media 

licensee is presumed to be dominant under the MMCC if it has a market share of at least 60%. In light 

of the increased competitiveness of the telecommunication industry, the IMDA proposed adopting 50% 

as the common SMP Presumption Threshold under the Converged Code. The IMDA submits that this 

is in line with international practices of the European Commission and the US Federal Trade 

Commission. 
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From the telecommunication licensees’ perspective, the increase in the SMP Presumption Threshold 

from 40% to 50% is beneficial to them as it effectively lowers the likelihood of them being found to be 

dominant. Conversely, from the media licensees’ perspective, the decrease of the SMP Presumption 

Threshold from 60% to 50% raises the likelihood of some of them, who are currently not considered 

dominant under the MMCC, being found dominant under the Converged Code. These thresholds for 

SMP will also be used for the enforcement of the competition provisions on abuse of dominance. 

Therefore, the implications are far-reaching. 

“Market-by-Market” vs “Licensed Entity” Approach 

Currently, the TCC and MMCC set out different approaches in relation to classification of Dominant 

Entities. Under the TCC, if a telecommunication licensee is found to be dominant, it is presumed to be 

dominant in all the telecommunication markets that it is present in (the “Licensed Entity” approach). 

On the other hand, under the MMCC, a media licensee will only be regarded as dominant in the media 

markets if has been proved that it has SMP in those markets (the “Market-by-Market” approach).  

In view of the liberalisation of the telecommunication market, the IMDA recognises that Dominant 

Licensees may no longer hold SMP in the increasingly competitive telecommunication markets. This 

recognition is also reflected in the IMDA’s practice of relieving Singtel of its dominant licensee obligations 

in several markets. As such, the IMDA has proposed to adopt the Market-by-Market approach for both 

telecommunication and media markets under the Converged Code, which it notes more accurately 

reflects the reality of the current telecommunication markets (i.e., Dominant Licensees may not 

necessarily be dominant in all the markets they participate in) as opposed to the Licensed Entity 

approach. 

For Dominant Licensees, this change is beneficial as the onus shifts from the Dominant Licensees 

having to apply for exemptions to relieve themselves of additional obligations, to the IMDA having to 

prove that the telecommunication licensees have SMP in the specific markets before they are subject 

to the dominance obligations.  

However, in practice, the impact of the new approach under the Converged Code may be limited. This 

is because the IMDA has expressly stated it only applies to Dominant Entities who are offering new 

services in new markets and the Market-by-Market approach does not apply to existing Dominant 

Licensees who are presumed to be dominant in all the existing telecommunication markets they are 

present in. Therefore, the onus to apply for exemptions nevertheless still lies with the existing Dominant 

Licensees for existing markets.  

Tariff Filing for Telecommunication Sector  

Under sub-section 4.4 of the TCC, Dominant Licensees are required to file a tariff with the IMDA and 

obtain IMDA’s prior written consent on the prices, terms and conditions before offering or modifying (a) 

end user services (i.e., the retail level); (b) resale services; (c) wholesale services; and (d) other services 

that the IMDA directs the Dominant Licensee to offer.  
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As the IMDA has recognised that there is currently a healthy level of competition at the retail level, it has 

proposed to reduce regulation at that level by removing the requirement to file for approval for retail 

tariffs. Under the Converged Code, Dominant Licensees will only be required to notify the IMDA and 

publish its modified or new tariffs for retail services. They will only be required to obtain the IMDA’s 

approval for the withdrawal of existing retail tariffs. 

This trend towards less retail regulation with a focus on targeted wholesale is consistent with the 

regulatory approach taken in Europe. Dominant Licensees would welcome this change, as it reduces 

their compliance costs and allows them to respond more quickly to end user demands.  

Anti-Competitive Conduct  

With regards to the competition provisions, the IMDA has proposed to harmonise the TCC and MMCC 

under the Converged Code. We discuss below the amendments that will have more significant 

implications.  

Types of Conduct Amounting to Abuse of Dominant Position 

The IMDA has proposed several substantive amendments to the provisions regarding the types of 

abusive conduct, some of which are set out below. Generally, the Converged Code will largely adopt 

the standards and tests presently set out in the TCC. 

(a) Discrimination: Under the MMCC, discrimination will be regarded as abusive as long as there is 

evidence of discriminatory prices or terms and conditions. On the other hand, the TCC sets out a 

stricter test. The mere evidence of discrimination is insufficient, as it requires the demonstration 

of anti-competitive effects before a discriminatory conduct is regarded as abusive. The IMDA has 

proposed to adopt the TCC approach for the Converged Code, which is an effects-based 

approach.  

(b) Price Squeezes: While both the TCC and the MMCC identify price squeezes as abusive conduct, 

the tests used are different. Under the TCC, an abuse of dominance is found only if an equally 

efficient operator is unable to make reasonable profit in the downstream market (the “EEO” test). 

On the other hand, the MMCC uses the benchmark of a reasonably efficient operator (the “REO” 

test). The IMDA has suggested adopting the EEO test under the Converged Code, in line with 

Singapore’s general competition law. As the EEO test is based on the dominant entity’s prices 

and costs, this benefits dominant entities as they will enjoy regulatory certainty. However, other 

downstream competitors may dispute that those with smaller scale operations are likely to incur 

higher costs due to their inability to enjoy economies of scale, and their costs therefore cannot be 

expected to be as low as the dominant player’s under the EEO test. However, it should be 

highlighted that the IMDA has also proposed to remove the “pass-on” criterion currently present 

in sub-section 8.2.1.2 of the TCC (i.e. which requires a finding that the dominant entity’s 

downstream entity cannot profitably sell its product if it were required to pass on to its customers 

the full price of the service, equipment or facility), making it easier to establish an abuse of 

dominance.  
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(c) Predatory Pricing: Predatory pricing (which refers to pricing one’s good or service below the 

relevant cost standard) is prohibited under both the TCC and MMCC. However, unlike the TCC, 

the MMCC prohibits predatory pricing by all Regulated Persons, even if they are not dominant. In 

order to ensure consistency with international practices and the Singapore general competition 

law, the IMDA has proposed to limit the predatory pricing prohibition to dominant entities. This 

would be a welcome change for non-dominant Regulated Persons who can enjoy more flexibility 

in pricing going forward. Furthermore, the IMDA has proposed to adopt the test currently used 

under the TCC to establish predatory pricing, that is the Average Incremental Cost standard 

(“AIC”), as opposed to the Average Variable Cost standard (“AVC”) used in the MMCC. The 

implication of this, which is largely limited to the media industry, is that dominant entities can now 

offer lower prices than before by pricing between AVC and AIC, given that AIC is generally lower 

than AVC. As the IMDA noted that the standard adopted typically depends on the circumstances 

of the case, it raises the question as to whether it is appropriate to extend the AIC standard to the 

media industry.   

Anti-Competitive Leveraging / Preferences 

Both the TCC and the MMCC currently prohibit anti-competitive leveraging / preferences, which refers 

to the practice of an entity with SMP using its SMP in one market to unreasonably restrict competition 

in another market where it typically does not have SMP. Given that the provisions under the two codes 

have largely similar effects and intents, the IMDA has proposed to merge the provisions.  

Importantly, the IMDA has clarified that it would rely on the provisions on anti-competitive leveraging / 

anti-competitive preferences to ensure that scenarios in which an entity with SMP in one or more of the 

telecommunication markets abuses its position to cross-subsidise its operations in the media industry, 

and vice versa, would be covered. 

Anti-Competitive Agreements  

In its Consultation Paper, the IMDA has also sought to merge provisions on anti-competitive agreements 

that are broadly similar and to introduce the following amendments, which all telecommunication 

licensees and Regulated Persons must take note of: 

(a) Group Boycott Agreements: Group boycott agreements are currently prohibited under both codes, 

although the MMCC has a carve out that excludes all “lawful or other legally sanctioned 

agreements” from this prohibition. The IMDA has proposed to remove this exclusion as it was 

deemed to be too wide in scope. Instead, the Converged Code will provide for exemptions for 

entities who are required to comply with other codes which permit group boycott agreements.  

(b) Foreclosure of Access: While the MMCC currently prohibits any vertical agreement that 

substantially forecloses access to an input, there is no equivalent provision in the TCC. Thus, the 

IMDA has sought to extend to the prohibition to the telecommunication industry. 

(c) Vertical Market Allocation: Under sub-section 9.5.2.2 of the TCC, telecommunication licensees 

are prohibited from allocating specific customers or markets to its resellers if this restricts 
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competition. As the IMDA has recognised that similar concerns will arise in the media industry, it 

has proposed to extend the prohibition to the media industry. 

(d) Exclusive Dealing: Exclusive dealing agreements are currently expressly prohibited under the 

TCC and there is no equivalent provision under the MMCC. The IMDA is of the view that exclusive 

dealing agreements are better dealt with under abuse of dominance. It has therefore proposed to 

move this prohibition to the abuse of dominant position section, as well as to extend its application 

to the media industry. This means that exclusive dealing agreements are unlikely to be an issue 

unless one of the parties to the agreement is a dominant entity. 

Unfair Methods of Competition 

Currently, both the TCC and MMCC contain provisions that prohibit conduct amounting to unfair 

methods of competition. Apart from retaining the common prohibitions that are currently provided under 

both the TCC and the MMCC, the IMDA has proposed the following: 

(a) to extend the prohibition of the improper use of information regarding competing licensee’s 

customers to the media industry (this is currently only provided for under the TCC); and 

(b) to remove the prohibition on the use of media services to disseminate false or misleading claims 

in the media industry and the prohibition of the interference with relationships involving 

consumers, advertisers or ancillary media service providers (this is currently only provided for 

under the MMCC).  

In relation to (b), it should be noted that while these prohibitions will not be provided for under the 

Converged Code, this does not mean that entities are free to engage in such conduct as such conduct 

may fall within the scope of the Consumer Protection (Fair Trading) Act (“CPFTA”). 

Consumer Protection 

Application of Consumer Protection Provisions to Business Customers 

The IMDA has proposed to extend all of the consumer protection provisions under the Converged Code 

to both residential and business customers, except for the Pay TV market-specific provisions and 

provision of Critical Information Summary (“CIS”) requirement, which will only be applied to residential 

consumers. CIS refers to a summary of the key terms and conditions of a contract which includes the 

subscription fee payable, specifications of discounts and specifications of service provided on a 

continuous basis and/or promotional basis etc.  

This marks a change from the current state where service providers in the media markets are exempted 

from certain consumer protection obligations under the MMCC for business consumers, on the basis 

that business customers are generally larger and more sophisticated than residential customers and 

hence, can afford less protection. The proposed changes signal that the IMDA believes that consumer 

protection provisions should be extended to business consumers.   
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Consumer Protection Provisions under the Converged Code 

The IMDA has proposed a raft of changes to the consumer protection provisions under the Converged 

Code in order to align the consumer protection provisions of the TCC and MMCC, with the intent to 

ensure that services are provided to consumers on fair, reasonable, and non-discriminatory terms. 

Some of the IMDA’s proposed consumer protection provisions under the Converged Code are as 

follows: 

(a) introducing a list of minimum billing information to be included in consumers’ bills for both 

telecommunication and media markets. The list will contain information such as charges for value-

added services and third-party charges (e.g., roaming charges, Premium Rate Services charges, 

global SMS/MMS charges and excess usage charges etc); 

(b) extending the requirement to provide a CIS for Key Telecommunication Licensees (i.e., M1, 

Singtel and StarHub) to all telecommunication licensees which would include virtual telcos such 

as Circles.Life and Zero1. Regulated Persons in the media market must continue to provide a 

CIS; 

(c) extending the existing prohibition of mid-contract detrimental changes, such as price increases 

or reduction of service features during the contract term, on Key Telecommunication Licensees 

to all telecommunication licensees and retaining the requirement to provide at least one-month 

advance notice for detrimental changes in the media markets; 

(d) requiring telecommunication licensees and Regulated Persons to provide advance notice in 

writing to customers for any advantageous change to their telecommunication and media service 

(in addition to the current requirement to provide at least one-month advance notice for any 

detrimental changes to their services such as increase in subscription fees), although no advance 

notification framework was specified at this juncture; and 

(e) requiring service providers in the telecommunication and media markets to provide a three-

months advance notice in writing for cessation of operations or provision of any 

telecommunication and media services, while allowing the IMDA the right to require this period to 

be extended to better protect consumers’ interest under certain circumstances. 

The IMDA has stated that the consumer protection provisions in the Converged Code will continue not 

to apply to OTT TV or content services provided by all OTT TV or content service providers. This is 

because the IMDA is of the view that as the OTT media landscape in Singapore is highly fragmented, 

as opposed to linear Pay TV. As such, by removing them from the purview of the consumer protection 

provisions, OTT TV or content service providers will be given more room to innovate and compete 

dynamically. 
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Mergers and Acquisitions 

In the context of mergers and acquisitions, the consolidation of the two codes into a single Converged 

Code will be beneficial for transactions affecting both the telecommunication and media markets, given 

that industry players increasingly operate in both markets. This minimises confusion and regulatory 

costs as merger parties will only have to be concerned with a single set of rules and a single consolidated 

merger review, as opposed to having their transaction notified twice and reviewed under different 

standards under the current regime. The IMDA is seeking views and comments in relation to these 

changes.   

Transactions Subject to IMDA’s Scrutiny 

Currently, the TCC and MMCC set out different types of transactions that are caught by the separate 

merger regimes under the relevant merger and acquisition provisions (the “M&A Provisions”). The 

main difference between the TCC and the MMCC is that the former catches transactions involving any 

person acquiring ownership interest in a Designated Licensee (i.e., telecommunication licensees, 

Business Trusts and trusts that have been declared by the IMDA to be Designated Telecommunication 

Licensees, Designated Business Trusts and Designated Trusts), whereas the latter only catches 

transactions where the acquirer is either a Regulated Person or Ancillary Media Service Provider 

(“AMSP”). In recognising that the acquisition of a Regulated Person by a non-Regulated Person or non-

AMSP may also give rise to competition concerns, the IMDA has proposed to adopt the TCC approach 

for the media industry, that is a transaction involving any person acquiring ownership interest in a 

Regulated Person will be subject to the IMDA’s review.  

This is a significant change as it broadens the scope of the M&A Provisions in relation to the media 

industry. Any person intending to acquire ownership interest in a Regulated Person will therefore have 

to be mindful of this change and notify the IMDA or seek prior approval if necessary.  

Thresholds for Short Form and Long Form Consolidation Application 

Both the TCC and MMCC provide for a “two-track” procedure, which involves submitting either a short 

form application form (“Short Form”) or long form application form (“Long Form”). If a transaction is not 

deemed to be suitable for the usage of the Short Form, the Long Form should be used. 

The TCC and MMCC currently set out two separate sets of criteria in determining whether a Short Form 

may be appropriate. In this regard, the IMDA has proposed to harmonise the criteria such that a Short 

Form may be used where none of the applicants individually hold, and/or the post-consolidation entity 

will not hold, a share of: 

(a) 30% or more of any telecommunication or media market in Singapore or elsewhere; or 

(b) between 20% to 30% when the combined market share of the largest 3 Regulated Persons and/or 

AMSPs is 70% or more of any telecommunication or media market in Singapore. 
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Although a single set of criteria introduces consistency when determining whether a Short Form should 

be used, it raises questions in relation to how the thresholds will be measured. First, as the thresholds 

now cover the market shares in both the telecommunication and media markets, it is not clear whether 

the IMDA will define separate markets for telecommunication and media under the Converged Code. It 

is also unclear if the IMDA will look at the market shares and effects of the merger in both the 

telecommunication and media markets when conducting its competitive assessment under the 

Converged Code, even if the transaction only involves either one of the markets. Second, the proposed 

criteria under the Converged Code will also take into account an entity’s market share in markets outside 

of Singapore, as compared to the current thresholds which place a greater emphasis on market shares 

in Singapore. This therefore will have an impact on foreign firms, who may see their transactions being 

ineligible for the Short Form application.  

We also highlight that the proposed market share thresholds are lower than that under the generic 

Competition Act, for which the indicative market share thresholds for merger notification is 40%. 

Resource Sharing 

The IMDA seeks to harmonise the resource sharing provisions of the TCC and MMCC under the 

Converged Code and is inviting views and comments on its proposed revisions to the resource sharing 

provisions. These include the proposed telecommunication and media licensees for which the resource 

sharing provisions under the Converged Code will apply to and the proposed criteria in the determination 

of both Essential Resource (for the media markets) and Critical Support Infrastructure (for the 

telecommunication markets). 

Public Interest Obligations 

The IMDA is seeking views and comments on its proposal to make revisions to the public interest 

obligations as set out in Section 2 of the MMCC. Some of the proposed changes include extending the 

Cross-Carriage Measure currently imposed on certain key sports content to content of all genres and 

introducing coverage obligations to complement the existing Anti-Siphoning Scheme. The IMDA 

proposes to keep the public interest obligations specific to the media markets only. 

Telecommunication Interconnection 

Telecommunication interconnection concerns the telecommunication licensees’ duty to interconnect 

with each other and interconnection with Dominant Licensees. As the interconnection frameworks are 

only relevant to the telecommunication markets, these will continue to be applied specifically to the 

telecommunication markets under the Converged Code. 
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Removal of Services from the Schedule of Interconnection Related Services (“IRS”) and 

Mandated Wholesale Services (“MWS”) 

The IMDA has gazetted a Schedule of IRS and MWS that sets out the terms and conditions under which 

a Dominant Licensee must provide IRS and MWS to other requesting telecommunication licensees 

under its reference interconnection offer. 

The IRS and MWS, which were developed some years ago, mostly relate to the provision of copper-

based and other legacy services. However, as telecommunication licensees are now more inclined to 

provide services on the IP-based NBN, the IMDA has deemed these to be less relevant now. Moreover, 

the IMDA has observed that even when copper was the primary network, only a small number, or in 

some cases none, of these services were taken up. Therefore, the IMDA has proposed to remove the 

following services from the Schedule of IRS and MWS:  

(a) unbundled network elements, namely local loops, sub-loops, line sharing, distribution frame 

access and internal wiring;  

(b) unbundled network service, namely tail local leased circuits; and  

(c) support facilities, namely co-location at roof sites,  

(collectively “Services With No Take-up”). 

In this regard, the IMDA’s proposal to remove the Services With No Take-up from the Schedule of IRS 

and MWS may limit the access opportunities available to new market entrants. Although new entrants, 

according to the IMDA, are now more likely to enter the telecommunication markets using the NBN, 

rather than take up traditional copper connections, one cannot eliminate the possibility that there may 

be new entrants which prefer to enter the markets using copper networks. Furthermore, the removal of 

the Services With No Take-up is likely to adversely affect telecommunication licensees which are 

currently relying on copper networks. 

Administrative and Enforcement Procedures 

Harmonisation of Decision and Appeal Processes 

Under the TCC, a reconsideration process is available to any person aggrieved by the IMDA’s decision 

or direction. Such a person may request the IMDA to reconsider its decision or appeal to the Minister 

directly. If the person remains aggrieved after exhausting the reconsideration process, he may appeal 

to the Minister. On the other hand, the MMCC does not provide for a reconsideration process. Under 

the MMCC, the IMDA will first issue a preliminary decision and a draft final decision for the licensees’ 

comment, after which, it will issue its final decision. A person who is aggrieved by the IMDA’s final 

decision under the MMCC may appeal to the Minister directly.  

In light of the increased overlap between the telecommunication and media markets, the IMDA has 

sought to align the decision and appeal processes by incorporating the reconsideration process under 
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the Converged Code, which will apply to both the telecommunication and media markets. In this regard, 

the IMDA will no longer be required to issue preliminary and draft final decisions. 

This should be a welcome change as it gives media licensees a chance to request reconsideration of 

the IMDA’s decision, thus streamlining the decision and appeal process. 

Harmonisation of Dispute Resolution Processes 

The IMDA has noted that the dispute resolution procedures provided for under the TCC and the MMCC 

are largely different, such as the process to request for dispute resolution and the timeline to resolve a 

dispute. As such, the IMDA intends to harmonise the dispute resolution procedures under the 

Converged Code and set out the details of dispute resolution in a separate guideline document. One 

example is adopting the MMCC approach of giving the IMDA the flexibility of setting up a Settlement 

Conference in cases where it may help to resolve the dispute.  

Extension of Informal Guidance to Telecommunication Markets 

Under the MMCC, any person under the purview of the IMDA may submit a request for informal 

guidance regarding the application of any provision of the MMCC. Before the IMDA provides such 

guidance, it must be first satisfied that (a) the person has a genuine and substantial question regarding 

the application of a provision of the MMCC to its specific factual situation; and (b) the person’s 

commercial interest would be directly and immediately affected by resolution of the question. 

Currently, there is no corresponding procedure under the TCC, although in practice, the IMDA has been 

providing telecommunication licensees informal guidance on telecommunication regulatory matters. As 

such, the IMDA has proposed to include the criteria and procedures for requesting informal guidance 

under the Converged Code and to make this process available to telecommunication licensees as well. 

Competition in a Digital Economy 

Apart from the substantive changes to the competition framework that the IMDA seeks to introduce in 

the Converged Code, the IMDA is also inviting comments on future developments in relation to the 

digital economy. At this point of time, the IMDA will not be basing the Converged Code on these 

developments. Rather, the purpose of obtaining feedback in this area is to enable the IMDA to flexibly 

apply the regulatory frameworks, such that they remain relevant and effective even where technological 

changes pose regulatory challenges.  

Challenges to Traditional Competition Rules and Frameworks and Competition Dynamics in a 

Digital Economy 

In recent years, the Singapore economy has undergone rapid technological changes that threaten to 

disrupt the efficacy of traditional competition rules and frameworks. In this regard, the IMDA has 

observed that surplus profits and resources are now generally concentrated in only a few firms, in 

particular digital companies. Thus, traditional analytical frameworks may no longer be effective in 

ensuring that markets remain competitive. For instance, the IMDA has identified certain areas where 
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disruptive technology will give rise to competition challenges, such as predatory pricing (especially when 

data is regarded as an input), market definition and assessing market power. 

One aspect is that the data may now be perceived as a source of market power. The IMDA has stated 

that in the digital economy, data is now a key factor of production that leads to “data network effects”, 

thereby creating higher barriers to entry and expansion. Essentially, the first entrant that successfully 

collects customer data on a large scale will be able to control and utilise it, thus rapidly consolidating 

and cementing its market power (i.e. the “first mover” advantage).  An implication of this, as identified 

by the IMDA, is the need for authorities to take early action to prevent the creation of such dominant 

positions, while at the same time ensuring that incentive to innovate, so as to be the “first mover”, is not 

eroded. Consistent with the notion that data is power, the Personal Data Protection Commission had, 

in collaboration with the Competition and Consumer Commission of Singapore, issued a discussion 

paper at the end of February 2019 on the benefits and impact of implementing a data portability 

requirement for business innovation, market competition and consumers. 

Another aspect of the digital economy that changes the competition landscape is the usage of pricing 

algorithms. While pricing algorithms do benefit consumers, such as by reducing transaction costs and 

providing consumers with more information, it may in fact create digital cartels by facilitating anti-

competitive exchange of pricing information and tacit collusion. Yet, as recognised by the IMDA, 

enforcement in this area may be fraught with difficulties. The traditional notion of “anti-competitive 

agreements” encompasses the elements of “agreement” and “intent”. However, in light of the increasing 

use of Artificial Intelligence (“AI”), it may now be difficult to establish “agreement” and “intent” if the AI is 

the one making the decision in isolation without any human intervention. 

In light of the above observations by the IMDA, it is therefore pertinent to consider the enforcement 

challenges posed by the technological developments. 

Our Comments 

The Need for Greater Harmonisation  

Overall, the changes proposed by the IMDA in the Consultation Paper are welcome as the Converged 

Code harmonises two separate codes, creating a consistent regulatory environment for industry players 

to operate in. This is important for an increasingly converged telecommunication and media industry, 

especially for unified service providers and given that telecommunication and media services tend to be 

offered and consumed as a bundle. Ultimately, this eliminates the risk of conflicting decisions, which 

may arise under two separate regimes with different standards, thereby leading to greater regulatory 

certainty. It must be highlighted that the IMDA has largely sought to adopt the TCC standards. In this 

regard, entities operating in the media industry must therefore be mindful of the different standards that 

apply to them going forward and take steps to ensure compliance with these standards under the 

Converged Code.   

Further, the IMDA has also sought to ensure that the Converged Code is in line with Singapore’s general 

competition law and international best practices. This is therefore beneficial for firms whose businesses 

transcend the telecommunications and media markets, as well as foreign firms intending to enter the 
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Singapore market, given that they will be able to manage competition concerns more effectively as the 

deviations in the different competition frameworks are kept to the minimum.  

Nevertheless, there are several questions that may arise from the current proposals that require 

clarification. For instance, given that technological changes have redefined the parameters of the 

telecommunication and media markets such that there is a greater overlap between the two, it raises 

the issue as to how the relevant markets may be defined under the Converged Code. As noted by the 

IMDA, services that have traditionally been viewed as separate are now offered as a bundle, such as 

the bundling of TV content and mobile services with a broadband Internet access connection. 

Additionally, the growth of OTT media services has disrupted both the telecommunication and media 

markets, thus rendering it vital for telecommunication and media players to converge.  

Moreover, while the Converged Code is indeed laudable, it has limited harmonisation from a big picture 

perspective as it only addresses existing competition and consumer protection frameworks. There are 

other aspects of the regulatory regimes of the two markets that remain separate and distinct. For 

instance, the regulations governing licences for the provision of broadcasting services and for the 

provision of telecommunication services are administered under two separate Acts, the Broadcasting 

Act and the Telecommunications Act respectively. Moving forward, in order to truly apply a single, 

consistent regulatory framework, the next step that may be worth taking is harmonising other aspects 

of two sectors, such as the licensing regimes. 

The Impact of New Technology and Communication Trends on Competition  

Although the IMDA has provided its views and comments on the observed trends and developments in 

the telecommunication and media industries over the past few years, there is also a need to consider 

how new and upcoming trends, such as the deployment of 5G, will affect competition in the 

telecommunication and media markets. For example, with the development of 5G and related 

applications such as connected cars, data roaming across networks of different network service 

providers will be more prevalent. This may give rise to important considerations, such as the relevant 

factors for such roaming charges, whether there should be a nationalised 5G network and whether such 

a network will have pro-competitive effects or be at tension with improving competitiveness. 

Striking the Right Balance Between Competition & Consumer Protection and Deregulation 

While changes introduced by the IMDA in its proposed Converged Code are laudable for enhancing 

consumer protection, it may have the unintended consequence of stymying competition in the 

telecommunication and media markets. The costs of regulatory compliance most often hit the smallest 

players the hardest and these players may stop offering a product or service to consumers due to 

increased compliance costs. There is also the possibility that regulatory costs will be passed on to 

consumers in the long-run. Hence, there is a need to carefully examine the necessity of the proposed 

changes and the scope of their application, such as whether it is necessary to impose on all 

telecommunication licensees the requirement to provide a CIS. 

On the other hand, the Converged Code may have failed to introduce sufficient safeguards in certain 

areas. For example, it may be worth extending the CIS requirement to the non-customised services 
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offered to Small and Medium-Sized Enterprise (“SME”) customers, given that SME businesses that are 

less able to negotiate fair terms on their own when contracting will benefit from such user safeguards. 

Furthermore, given the growth of OTT TV and the gradual decline in Pay TV subscription as observed 

by the IMDA, there may be a strong case for the IMDA to apply the consumer protection provisions to 

OTT services as well. 

Concluding Words 

The proposed changes set out in the Consultation Paper will have a far-reaching impact on the way 

telecommunication and media licensees are expected to act vis-à-vis their competitors and customers, 

and will affect different market players to different extents. All affected entities are encouraged to 

carefully consider the proposed Converged Code as well as the questions and issues raised by the 

IMDA, and to provide feedback in respect of any concerns that the proposed changes may raise. We 

invite you to contact us to discuss the implications of the proposed changes to your business. 

The public consultation closes at 12pm, 17 April 2019.  

 

For further enquiries or discussion on the above matters, please do not hesitate to contact our team 

below.     
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