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Voting Rights of Bondholders and Trustees 

in Restructuring Proceedings 

Introduction 
 

Bonds are a common asset class in many investment portfolios. However, unlike a standard loan where 

a lender has direct recourse against the borrower, bond investors often hold their interests through 

layers of nominees, custodians and trustees. Under such arrangements, investors only have a beneficial 

interest in the proceeds of bonds, and no direct contractual relationship with the bond issuer.  

 

If so, what happens when the bond issuer enters judicial management, or seeks to restructure its debt 

in a scheme of arrangement? Can the investors vote in restructuring proceedings? If their rights are 

vested in a trustee instead, does the trustee count as one vote? Or can the trustee cast multiple votes 

to reflect the number and value of underlying investors? Further, should the trustees’ costs in 

representing investors be paid in priority from the issuer’s assets?  

 

The Singapore High Court dealt with these important and novel issues in Re Swiber Holdings Ltd [2018] 

SGHC 211.   

 

Wilson Zhu, Sim Kwan Kiat and Chan Min Hui from the Restructuring and Insolvency Practice of Rajah 

& Tann Singapore LLP successfully represented the Judicial Managers of the bond issuer, Swiber 

Holdings Ltd (“Swiber”).  

 

Brief Facts 
 

Swiber issued three series of notes under a global custodian arrangement (the “Notes”). The global 

certificates for the Notes were deposited in a centralised depository, and held for a clearing system. In 

turn, the clearing system held the Notes on trust for persons registered as noteholders in its registry (the 

“Noteholders”). These Noteholders held the Notes either for themselves, or on trust for other nominees 

and custodians, or for investors who were the ultimate beneficial owners.  

 

The relevant instruments provided that Swiber’s obligations to pay the Notes was owed to the bond 

trustee (the “Trustee”). Only the Trustee could enforce Swiber’s obligations under the Notes, unless 

certain contingencies occurred.  

 

Swiber was subsequently placed into judicial management on 6 October 2016. Judicial Managers are 

required to seek approval for their statements of proposal at creditors’ meetings under ss227M – 227N 

of the Companies Act (the “Act”). At such meetings, creditors can vote for and approve the statement 

of proposals by a majority in number and value. If the Judicial Managers proposed a scheme of 
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arrangement, creditors can vote for and approve the scheme of arrangement by a majority in value, at 

meetings held under s227X read with s210 of the Act.  

 

Accordingly, the following issues arose:  

 

(a) In the judicial management of Swiber, who was entitled to vote in relation to the Notes at 

meetings to approve a statement of proposals under ss 227M – 227N of the Act, and at meetings 

to approve a scheme of arrangement under s227X read with s210 of the Act?  

 

(b) If the Trustee held the right to vote, how would the Trustee’s vote count for in number, and how 

should the vote in value be determined? 

 

(c) Should the Trustees’ expenses in carrying out its duties be charged on and paid out of Swiber’s 

property in priority to all other unsecured debt?  

 

The Decision  
 

(a) Voting for Statements of Proposals at s227M Meetings 

 

As Swiber’s obligations to pay were owed to the Trustee, the High Court held that only the Trustee was 

entitled to vote at creditors’ meetings held under s227M of the Act. Ultimate beneficial owners only had 

a beneficial interest in the Trustees’ claims, and the common law did not recognise beneficiaries as 

creditors.  

 

The High Court also considered that the Noteholders were entitled to call for direct rights of enforcement 

against Swiber, upon the occurrence of certain contingencies. The Noteholders were therefore 

contingent creditors of Swiber.  However, Noteholders could not vote either, because Regulation 73 of 

the Companies Regulations restricted contingent creditors from voting at a s227M meeting.  

 

The High Court then considered four approaches on how the Trustee could vote on behalf of the ultimate 

beneficial owners:  

 

(i) Split Vote Approach: the Trustee will cast one vote “for” and one vote “against” in terms of 

number. As for value, the Trustees’ voting value would be split to reflect the value of notes voting 

for and against; 

 

(ii) Fractional Vote Approach: the Trustee will cast a single vote, which would be split into fractions 

to reflect the differing views of the participants;   

 

(iii) Multiple Votes Approach: the Trustee will be accorded as many votes as there are participants, 

either for or against; and  
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(iv) One Vote Approach: the Trustee will cast one vote in number, with the vote cast either for or 

against, based on the majority of its instructions from its participants.  

 

After reviewing authorities in England, Hong Kong, Cayman Islands and Jersey, the High Court held 

that the Split Vote Approach should apply in Singapore. The Split Vote Approach was consistent with 

the Trustee being the only recognised creditor in relation to the Notes. Under this approach, the 

Trustee’s vote would also reflect the positions of the ultimate beneficial owners of the debt, as the 

Trustee would attribute the respective values to the “for” and “against” votes in accordance with 

instructions received. The High Court rejected the Multiple Votes Approach, as it would effectively 

circumvent Regulation 73, which restricted contingent creditors from voting at a s227M meeting. The 

One Vote Approach should not apply as well, as it would not reflect the opposing positions of 

participants.  

 

(b) Voting for Schemes of Arrangement at s227X Meetings 

 

The High Court held that Noteholders could vote in meetings to approve schemes of arrangement under 

s227X read with s210 of the Act. This was on the basis that the Noteholders were contingent creditors, 

and the common law recognised that contingent creditors could vote in scheme meetings.  

  

As the version of s227X applicable in this case only required a majority in value of votes, there was no 

requirement to achieve a majority in number. Notwithstanding, the High Court noted that allowing 

contingent creditors to vote would address the practical difficulties of achieving a majority in number, as 

s227X(a)(ii) of the Act now requires.  

 

(c) Trustees’ expenses 

 

The High Court also agreed that the Trustees’ expenses for representing Noteholders should not be 

charged on Swiber’s assets or paid out in priority over unsecured debt.  Sections 227J(3)(a) and (b) of 

the Act, which created a statutory charge to secure the payment of certain expenses incurred in judicial 

management, only applied to liabilities arising from contracts entered into by the Judicial Managers, and 

expenses incurred by the Judicial Managers themselves. The Trustees’ expenses also could not be 

given priority under the liquidation expenses principle in Re Atlantic Computer Systems Plc [1992] Ch 

505. This is because the principle only extended to liabilities arising from property that liquidators or 

administrators continued to use, for the debtor company’s benefit.  
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Concluding Words 
 

The High Court’s judgment provides important guidance on the proper parties who can vote, and the 

manner in which votes should be exercised, in judicial management and in scheme meetings.  

 

In particular, it is now clear that bondholders can vote directly in scheme meetings, if the relevant 

instruments grant them rights as contingent creditors. This harmonises the Singapore approach with 

that applied in England and Hong Kong. To the extent that bond trustees are not in a position to vote for 

their beneficiaries (whether for reasons of costs or other practical difficulties), the High Court’s ruling 

now makes it easier for bondholders to express their views in scheme meetings.  
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


