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Navigating the Framework for Claiming 
against an Insolvent Company 
 

Introduction  
 

Once a company enters liquidation, its creditors are subject to the statutory framework and common law principles 

for pursuing claims against the company and its liquidator. Creditors may sometimes attempt to circumnavigate the 

prescribed order of priority under the statutory framework by seeking to establish security or other equitable 

interests. Such was the case in Carpe Diem Holdings Pte Ltd v Carpe Diem Playskool Pte Ltd and others [2018] 

SGHC 37, though the applicant creditor was ultimately unsuccessful in this instance. 

 

The applicant creditor of an insolvent company sought to assert ownership over a lease which had been assigned 

from the insolvent company to a third party. The creditor alleged that it had a superior interest in the lease, and that 

the liquidator had wrongfully assigned the lease. The creditor also alleged that the third party had committed the 

tort of conversion or inducement of breach of contract. 

 

The High Court held against the creditor, denying leave to apply against the insolvent company or the liquidator. 

The creditor was thus left to lodge proof of debt according to the conventional procedure for claiming against an 

insolvent company. 

 

The High Court decision is pending appeal as at the date hereof. 

 

Brief Facts 
 

The Plaintiff was a Singapore company engaged in the business of providing childcare services through franchising. 

The First Defendant also provided childcare services, and was a franchisee of the Plaintiff. 

 

The First Defendant operated its pre-school centre from premises (the “Premises”) leased from the HDB. This 

lease (the “Lease”) was the subject of dispute between the parties. The term of the tenancy agreement under the 

Lease with HDB expired on 31 December 2016, The Franchise Agreement between the Plaintiff and the First 

Defendant provided that, upon termination of the Franchise Agreement, the Plaintiff would have the option to obtain 

a lease of the premises or a transfer or assignment of the existing lease from the First Defendant (the “Option 

Clause”). The term of the Franchise Agreement expired on 31 December 2015. 

 

In December 2015, the Plaintiff and the First Defendant began to negotiate the renewal of the Franchise Agreement. 

The negotiations continued into January 2016. On 22 December 2015 and 4 January 2016, the Plaintiff gave the 

First Defendant the option of renewing the Franchise Agreement or transferring the Lease to the Plaintiff in the 

event the First Defendant did not intend to renew the Franchise Agreement. As parties failed to come to an 

agreement, the Franchise Agreement was terminated with effect from 31 December 2015.  

 

Concurrently, the First Defendant had been negotiating the sale of its business to a third party (the “Purchaser”). 

On 4 January 2016, the First Defendant and the Purchaser entered into an agreement for the sale and purchase of 

the business and the Lease (the “SPA”). Completion under the SPA was conditional upon the Purchaser obtaining 
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the relevant licence to carry on a childcare business at the Premises and approval from the HDB for the assignment 

of the Lease. The transaction under the SPA was completed on 1 June 2016.  

 

The First Defendant was placed in creditors’ voluntary liquidation on 16 January 2016, and the Liquidator, the 

Second Defendant in the proceedings, was appointed. The Liquidator upheld the SPA and subsequently completed 

the assignment of the Lease to the Purchaser.  

 

Rather than submitting a proof of debt to the Liquidator setting out its claim for damages against the First Defendant 

for breach of the Franchise Agreement, the Plaintiff sought to: 

 

(i) reverse the decision of the Liquidator to complete the assignment of the Lease to the Purchaser on 

the basis that the assignment was wrongful; 

(ii) modify the Liquidator’s decision to complete the assignment of the Lease by seeking payment from 

any of the Defendants of its loss of profits for breach of the Franchise Agreement;  

(iii) establish the tort of conversion or inducement of breach of contract on the part of the Purchaser; and 

(iv) obtain leave pursuant to section 299(2) of the Companies Act to commence proceedings against the 

First and Second Defendants. 

 

Holding of the High Court 

 

The High Court denied the Plaintiff’s application.  

 

Equitable interest 

 

The thrust of the Plaintiff’s claim was that the assignment of the Lease to the Purchaser was wrongful. The Court 

thus had to consider whether the Purchaser had an equitable interest in the Lease, and whether the Plaintiff had 

an earlier equitable interest which took priority over the Purchaser’s interest by virtue of the Option Clause.  

 

The Court held that upon fulfilment of the conditions precedent in the SPA, the Purchaser did have an equitable 

interest in the Lease as at the date of the SPA by relation back. The Court further held that the Plaintiff did not have 

an earlier interest; it had not exercised the Option Clause by 4 January 2016, as the Plaintiff and the First Defendant 

were still discussing renewal of the Franchise Agreement.  

 

Since the Purchaser had acquired an equitable interest in the Lease and such interest was first in time to any 

interest that the Plaintiff might have pursuant to the exercise of the Option Clause, the Court held that the Liquidator 

was correct to complete the assignment of the Lease to the Purchaser. The assignment was thus held not to be 

wrongful. 

 

Disclaimer 

 

The Plaintiff also alleged that the assignment of the Lease was wrongful as the Liquidator had failed to disclaim the 

Franchise Agreement, and was thus prohibited from proceeding with the SPA. 

 

Section 332(1) of the Companies Act allows a liquidator to disclaim certain categories of onerous property of the 

company in liquidation. Here, the Court clarified that there is no duty to disclaim under section 332(1), but a 

discretion on the part of the liquidator. Further, the Court held that the Franchise Agreement did not fall within any 

of the categories of property which could be disclaimed. 
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In any event, the Court held that a failure to disclaim the Franchise Agreement did not give the Plaintiff an interest 

in the Lease. Instead, the Plaintiff’s remedy was for damages for the breach of the Franchise Agreement, which 

should be pursued by filing proof of debt. 

 

Conversion and inducement of breach of contract 

 

The Court rejected the Plaintiff’s allegation that the Purchaser was liable for the tort of conversion. The tort of 

conversion applies only to personal property, while the Lease related to real property. Further, the tort of conversion 

applied only when there were unauthorised dealings, which was not the case in this instance. 

 

The Court found that the Purchaser had not induced the First Defendant to breach the Franchise Agreement. When 

the Purchaser and the First Defendant entered into the SPA, the Purchaser did not know that the Plaintiff had a 

contractual claim to the Lease, and thus could not be said to have induced its breach. 

 

Leave  

 

Leave of court is required under the Companies Act to commence proceedings against a company in liquidation. 

Applying the principles set out in the case of Korea Asset Management Corp v Daewoo Singapore Pte Ltd [2004] 

1 SLR(R) 671, the Court denied the Plaintiff leave to commence proceedings against the First Defendant. The term 

of tenancy under the Lease had expired, and there was no interest which could be restored to the Plaintiff. Further, 

the Plaintiff had an existing remedy within the insolvency framework, as it could claim in damages for breach of the 

Franchise Agreement. 

 

Leave of court is also required under common law to commence proceedings against a liquidator. Applying the 

principles in the case of Excalibur Group Pte Ltd v Goh Boon Kok [2012] 2 SLR 999, the Court here similarly denied 

the Plaintiff leave to commence proceedings against the Liquidator as the Plaintiff had not shown a prima facie 

arguable case that the decisions of the Liquidator should be reversed or modified.  

 

Concluding Words 
 

The Companies Act sets out a statutory framework for dealing with the debts of a company in liquidation. Unsecured 

creditors do not enjoy a high level of priority within the statutory framework. 

 

If a creditor can establish a security or an equitable interest in certain property of the insolvent company, they may 

not be affected by the order of priority set out under the Companies Act. However, as demonstrated in this decision, 

such equitable interest must be effectively proved. 

 

The decision also demonstrates the principles and considerations in challenging any decision of the liquidator. If a 

liquidator has determined that a creditor’s claim ranks at a certain level of priority, an arguable case must be shown 

before leave to proceed will even be granted. 

 

For further queries, please feel free to contact our team below. 
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Contact 
  

   

 

Raelene Pereira 
Partner 
 
D +65 6232 0401 
F  +65 6428 2027 
 
raelene.pereira@rajahtann.com 

 

  

 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com

mailto:raelene.pereira@rajahtann.com
mailto:eOASIS@rajahtann.com
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348  

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


