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Competition Bites – South-East Asia & 
Beyond 
 

Introduction 
 

Welcome to the Spring edition of our regional competition law updates, providing you with bite size information 

about the important developments in competition law around the world in the first quarter of 2018.  

 

In Southeast Asia, the limelight is on the merger between Grab and Uber, with Grab taking over the operations and 

assets of Uber in Singapore, Malaysia, Cambodia, Indonesia, Myanmar, the Philippines, Thailand and Vietnam, in 

exchange for Uber acquiring a 27.5% stake in Grab. The concerns are motivated by likely implications on 

consumers including an increase in prices of private hire car rides, with Grab becoming the only player in many of 

these jurisdictions. The competition authorities in Singapore, Malaysia, Philippines and Vietnam are currently 

reviewing the transaction. 

 

Separately and importantly, it bears highlighting that we do have active regulators in South East Asia, who have 

matured or are maturing fast and who will not hesitate to take positions as required for the respective countries, to 

manage competition harm. 

 

As part of the increased scrutiny by regulators across South East Asia, but also further afield such as in the UK, 

competition regulators do not hesitate to go after merger parties which had failed to notify their transaction or 

decided against notifying it, including in countries where merger filing is voluntary. This presents clearly higher risks 

for merging parties, one not at all to be taken lightly. 

 

A further theme that comes through in this update relates to the continued scrutiny of e-commerce. The latest is in 

relation to online advertising markets which, most recently, have come under review by competition authorities in 

France and in Germany. 

 

Each of the above pointers and more were also discussed at our recently held 6th Regional Competition Conference 

on 25 April 2018. We will share more details in due course. 

 

Please read on for updates on other interesting developments in the competition law front in the other parts of the 

world. 

 

  

https://www.linkedin.com/company/rajah-&-tann
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ASEAN 
 

SINGAPORE 

 

Competition Commission of Singapore Renamed the Competition and Consumer Commission 

of Singapore 

 

On 1 April 2018, the Competition Commission of Singapore officially changed its name to the Competition and 

Consumer Commission of Singapore (“CCCS”) as it undertakes the additional role of administering and enforcing 

the Consumer Protection (Fair Trading) Act (Cap. 52A), on top of its current regulatory functions under the 

Competition Act (Cap. 50) (“the Act”). Given that consumer protection is one of the common goals of competition 

law in many jurisdictions, the CCCS, being an experienced competition regulator, is well placed to take on this 

additional responsibility. We wrote an article on this for the Straits Times, published on 16 April 2018 which we 

would be happy to share. 

 

CCCS Proposes Interim Measures Directions to Preserve and/or Restore Competition and Market 

Conditions following Uber and Grab Merger 

 

On 27 March 2018, the CCCS commenced investigations into the merger between Grab Inc. (“Grab”) and Uber 

Technologies, Inc. (“Uber”), raising concerns that the merger could result in substantial lessening of competition in 

the chauffeured personal point-to-point transport passenger and booking services market (“CPPT Services 

Market”) in Singapore. Following this, on 30 March 2018, the CCCS issued proposed Interim Measures Directions 

(“IMD”) to Grab and Uber to preserve and/or restore competition and market conditions in the CPPT Services 

Market to the pre-merger state. The proposed IMDs were finalised on 13 April 2018, and the key measures under 

the IMD include requirements to: remove exclusivity obligations on drivers, prevent Grab from using Uber’s 

operational data to enhance its market position, maintain pricing and commission levels prior to the merger, and 

ensure drivers and riders have the freedom of choosing between ride hailing platforms.  

 

The Grab and Uber merger highlights that, despite the voluntary merger regime in Singapore, businesses that 

intend to merge are strongly encouraged to consider whether their merger needs to be notified to the CCCS. This 

would be the case where the merger will lead to a substantial lessening of competition in Singapore to avoid being 

in a situation where parties may need to unwind the merger subsequently. Other than Singapore, competition 

authorities in Malaysia, the Philippines and Vietnam are also looking into the merger between Grab and Uber. 

 

Voluntary Commitments by Suppliers of Lift Spare Parts Finalised 

 

To address the concerns raised by the CCCS on alleged refusals to supply lift spare parts for the maintenance of 

lifts in Housing Development Board (“HDB”) estates, two suppliers of lift spare parts, BNF Engineering (S) Pte Ltd 

(“BNF”) and C&W Services Operations Pte Ltd (“CWO”) had separately proposed voluntary commitments to the 

CCCS. On 28 March 2018, these commitments were amended and finalised further to a public consultation 

conducted by the CCCS. Pursuant to these commitments, BNF and CWO will sell lift spare parts for the BNF brand 

of lifts and Ulift brand of lifts, respectively, to purchasers on a fair, reasonable and non-discriminatory basis, provided 

certain terms and conditions are satisfied. The CCCS noted that while competition law does not prevent the 

legitimate use of intellectual property rights, competition concerns may arise if a dominant firm attempts to use its 

market power in a related market, beyond the scope provided under intellectual property laws.  
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Public Consultation on Guidance Note for Airline Alliance Agreements 

 

On 22 January 2018, the CCCS launched a public consultation on its draft guidance note for the competition 

assessment of airline alliance agreements (“Guidance Note”). The Guidance Note provides guidance in relation to 

conducting self-assessments on whether notifications should be made to the CCCS for guidance or decision on 

whether such agreements could infringe the Act, and how such notifications should be made. The Guidance Note 

contains detailed information on the notification process and substantive issues which commonly arise during the 

CCCS’s assessment of airlines alliances, covering both procedural and substantive matters. 

 

Public Consultation on Proposed Poultry Slaughtering Hub Joint Venture  

 

On 28 March 2018, the CCCS conducted a public consultation to gather feedback on the commitments proposed 

by the parties to a joint venture (“JV Parties”) to incorporate a new company, Singapore Poultry Hub Pte. Ltd. 

(“SPH”), to provide poultry slaughtering services (“JV”) for and on behalf of each JV Party and/or its affiliates. The 

CCCS’ concerns arise from the fact that the JV Parties are, and continue to be, competitors in the poultry industry 

in Singapore. After the JV is formed, the JV Parties will, directly or through their affiliates, continue to compete with 

one another in the procurement of live poultry and further processing and marketing and distribution of chicken 

products (“Retained Activities”). Thus, the key concern was whether the JV would facilitate the sharing of 

confidential and commercially sensitive information relating to the JV Parties’ chicken supplies and slaughtering 

requirements, which, in the CCCS’ view, is likely to adversely affect competition in the markets for the Retained 

Activities. The commitments aim at avoiding such sharing of information amongst the parties and consider the 

appointment of a monitor to ensure sensitive business information is not shared. 

 

Outcomes of Mergers and Joint Ventures Notified to the CCCS 

 

The CCCS published its decisions on three mergers and/or joint ventures previously notified to the CCCS in 

December 2017 (and discussed in our previous Update), as follows:  

 

(a) On 19 February 2018, the CCCS proceeded to a Phase 2 review of the proposed acquisition of 51% of 

the shares of Lion City Holdings Pte. Ltd. by ComfortDelGro Corporation Limited (“ComfortDelGro”) from 

Uber, and an in-depth review of the proposed commercial collaboration agreement between 

ComfortDelGro and Uber (collectively “Proposed Transactions”).  

 

(b) On 31 January 2018, the CCCS approved the proposed full function joint venture between CAE 

International Holdings Limited (“CAE”) and Singapore Airlines Limited (“SIA”) to set up, develop and run a 

commercial flight training centre in Singapore to offer pilot training for various Boeing aircraft types 

(“Proposed JV”).  

 

(c) On 30 January 2018, the CCCS approved the proposed acquisition of all the shares of OldTown Berhad 

by Jacobs Douwe Egberts Holdings Asia NL B.V., having taken the view that the acquisition would not 

lead to a substantial lessening of competition in the markets for the supply of instant coffee mixes and 

instant milk tea mixes, respectively, for in-home sales in Singapore.  

 

  

http://eoasis.rajahtann.com/eoasis/lu/pdf/2018-01_Competition-Bites.pdf
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MALAYSIA 

 

MyCC Issues Proposed Decision Against 7 Tuition and Day Care Centres for Price-Fixing 

 

On 8 February 2018, the Malaysia Competition Commission (“MyCC”) issued a proposed decision against seven 

tuition and day care centres (“Centres”) for infringing the Competition Act 2010 by agreeing to fix the fees charged 

for tuition and day care services in the SS19 Subang Jaya area. The MyCC found that the agreement was concluded 

in May 2017, evidenced by a notice issued by the Centres. The MyCC proposed to impose a total financial penalty 

of MYR 33,068.85 (approx. SGD 11,236.79) on the Centres. The proposed decision also contains an order for the 

Centres to immediately cease and desist from the infringing conduct, and to enrol in and complete the MyCC’s e-

learning course on Competition Compliance for Small and Medium Enterprises within one month from the date of 

the proposed decision. The requirement for the Centres to complete the e-learning course is an interesting one, 

and shows the MyCC’s efforts to educate smaller businesses about the importance of competition compliance. 

 

Market Reviews Conducted by MyCC 

 

On 8 January 2018, the MyCC published its reports on market reviews conducted on the pharmaceutical sector 

(“Pharmaceutical Report”) and on building materials in the construction industry (“Construction Report”), 

respectively.  

 

In the Pharmaceutical Report, the MyCC identified prolonged patent terms as a reason for the continued high price 

of medicines for treating non-communicable diseases and noted that competition law is increasingly used to solve 

the issue of abuse of the patent regime. The MyCC opined that competition authorities can play a critical role in 

facilitating better access to medicines, by improving the price, availability and transfer of health technologies. In this 

regard, the MyCC and the Malaysian Ministry of Health have started to engage United Nations agencies on the use 

of competition law to deal with the misuse of patents and other intellectual property rights in the pharmaceutical 

sector. Companies in the pharmaceutical industry in Malaysia should pay particular attention, as the MyCC is likely 

to focus on this industry for future enforcement actions. 

 

In the Construction Report, the MyCC noted that competition in long steel, cement, ready-mixed concrete and sand 

markets is generally characterised by a lack of direct product substitution, little product differentiation, territorial-

based operations, high financial barriers to entry in upstream manufacturing, and vertical integration as a common 

business strategy. The MyCC did not identify any major competition concerns during its market review, but found 

that high financial barriers to entry for steel and cement manufacturing, the import of steel from China, as well as 

the vertical integration and territorial-based operational structure amongst industry players were key issues that 

could potentially restrict competition or adversely affect the competitiveness of local industry players. 

 

INDONESIA 

 

More Companies Fined by KPPU for Late Notification of Their Transactions 

 
Although the Merger Control Regulations have been in place for eight years, it appears that some big companies 

are still unaware of their obligations to notify certain transactions to the Komisi Pengawas Persaingan Usaha 

(“KPPU”), the Indonesian Competition Commission. In February 2018, KPPU imposed fines on two companies for 

the late notification of their transaction: PT Plaza Indonesia Realty, Tbk. was fined IDR 1 billion (approximately SGD 

100,000) for its late notification of the acquisition of PT Citra Asri Property (“Plaza Indonesia/Citra Asri”); and PT 
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Nirvana Property was fined IDR 1 billion (approximately SGD 100,000) for its late notification on the acquisition of 

PT Mutiara Mitra Bersama (“Nirvana Property/Mutiara Mitra”). Please refer to our more detailed Update on this 

topic. 

 

PHILIPPINES 

 

PCC Adjusts Thresholds for Compulsory Merger Notifications 

 

On 5 March 2018, the Philippine Competition Commission (“PCC”) adjusted the thresholds for compulsory 

notifications of mergers and acquisitions under the Philippine Competition Act (“PCA”). In the PCC Memorandum 

Circular No. 18-001, the PCC increased the said thresholds such that parties to a merger or acquisition need to 

notify the same to the PCC where: 

 

(a) the aggregate annual gross revenues in, into or from the Philippines or the value of the assets in the 

Philippines of the ultimate parent entity (and its group of companies) of at least one of the parties exceeds 

PHP 5 billion (approx. SGD 126 million), an increase from the previous PHP 1 billion (approx. SGD 25.2 

million) threshold (“Size of Person Test”); and 

 

(b) where the value of the transaction exceeds PHP 2 billion (approx. SGD 50.4 million), also increased from 

the previous PHP 1 billion (approx. SGD 25.2 million) threshold (“Size of Transaction Test”). 

 

The new thresholds took effect on 20 March 2018 and apply to mergers and acquisitions with agreements executed 

after that date. Please refer to our more detailed Update on this topic. 

 

PCC’s First Ruling on Non-Notification of Merger 

 

On 19 February 2018, the PCC imposed a fine of PHP 19.6 million (approx. SGD 494,198.71) on Udenna 

Corporation (“Udenna”), a holding company whose subsidiaries are engaged in the distribution and retailing of 

petroleum products, commercial shipping, ship management, logistics, financial services, environmental services 

and property development, and KGL Investment Cooperatief U.A. (“KGL”), for failing to notify the PCC of their 

transaction. The fine was equivalent to 1% of the value of the transaction, which involved the sale by KGL of all its 

shares in KGL Investment B.V. to Udenna. The PCC became aware of the transaction through a complaint made 

on 28 December 2016. According to the PCC, the transaction crossed the notification thresholds and should, 

therefore, have been notified to the PCC. In addition, the PCC said that the transaction was void due to non-

notification, and advised the parties to file a proper notification to the PCC. This case is a reflection of the active 

stance that competition authorities in South East Asia take vis-à-vis notifying mergers. 

 

Rest of Asia Pacific 
 

AUSTRALIA 

 

The ACCC to Take on Laundry Detergent Cartel for the Second Time 

 

On 20 February 2018, the Australian Competition and Consumer Commission (“ACCC”) appealed against the 

Australian Federal Court’s decision to dismiss its case against PZ Cussons for alleged cartel conduct involving 

http://www.rajahtannasia.com/media/2989/ahpclientupdate-07march2018.pdf
http://eoasis.rajahtann.com/eoasis/lu/pdf/2018-03-Philippines_Raises_Thresholds.pdf
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Unilever and Colgate in respect of the supply of laundry detergents. The ACCC first initiated proceedings against 

Colgate, PZ Cussons, Unilever and Woolworths in 2013 for colluding to restrict the supply of standard concentrate 

laundry detergents and to switch to supplying ultra-concentrate detergent since 2009. Despite the lower costs of 

production of ultra-concentrate detergents, the ACCC found that parties had been part of a collusion to sell ultra-

concentrate detergent at the same price per wash as standard concentrate detergent. Of the four parties involved, 

Colgate and Woolworths admitted liability in 2016, and Unilever received immunity as the whistleblower. In 

December 2017, the Federal Court had decided that the ACCC had not produced enough evidence that PZ Cussons 

had arrived at an anti-competitive understanding with its competitors. 

 

ACCC Releases Preliminary Report on Mortgage Pricing Competition 

 

On 15 March 2018, the ACCC’s Residential Mortgage Price Inquiry released its interim report in relation to the 

pricing of residential mortgage products by five banks – Australia and New Zealand Banking Group Limited, 

Commonwealth Bank of Australia, Macquarie Bank Limited, National Australia Bank Limited, and Westpac Banking 

Corporation. This report is part of a government directed inquiry into residential mortgage products amidst concerns 

that banks affected by a Major Bank Levy introduced in 2017 may attempt to pass on the costs of the levy onto the 

consumers. The interim report makes several interesting findings including the lack of vigorous price competition 

between the five banks. Instead of competing to offer borrowers a lower interest rate, the ACCC observed that the 

pricing behaviour of each bank appears more consistent with accommodating a common interest in maintaining 

current market shares and avoiding the disruption of mutually beneficial pricing outcomes. The report also 

highlighted a lack of transparency in relation to the setting of discounts on residential mortgage rates which made 

it difficult for consumers to effectively compare prices. The ACCC will issue its final report after 30 June 2018. 

Several interesting consumer protection issues also arise. We will update further when the full report is out. 

 

CHINA 

 

China to Consolidate Existing Antitrust Agencies into a Single Antitrust Bureau 

 

On 17 March 2018, the National People’s Congress (“NPC”) approved a plan to restructure the government 

agencies responsible for the enforcement of competition law within China. Currently, the administration of 

competition law in China is split between three agencies, the National Development and Reform Commission 

(“NDRC”), the State Administration for Industry and Commerce (“SAIC”), and the Ministry of Commerce 

(“MOFCOM”), in the following manner:  

 

(a) the Price Supervision and Anti-Monopoly Bureau of the NDRC handles anti-competitive pricing conduct;  

 

(b) the Anti-Monopoly and Anti-Unfair Competition Enforcement Bureau of the SAIC investigates non-pricing 

related anti-competitive conduct; and 

 

(c) the Anti-Monopoly Bureau of the MOFCOM is in charge of merger control. 

 

After the restructuring, all three agencies will be merged into a single antitrust bureau, the State Administration for 

Market Supervision. This is expected to lead to increased efficiencies and resolve existing inconsistencies in the 

manner in which the different agencies enforce competition law in China.  

 

 

https://globalcompetitionreview.com/article/1058559/accc-takes-on-detergent-makers
https://www.accc.gov.au/about-us/inquiries/residential-mortgage-products-price-inquiry/interim-report
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MOFCOM Issues Conditional Clearance of Merger Between Bayer and Monsanto  

 

On 13 March 2018, MOFCOM cleared the merger between two global agrotechnology companies, Bayer AG 

(“Bayer”) and Monsanto Company (“Monsanto”) subject to the divestiture of Bayer’s seed and herbicides 

businesses and the grant of non-discriminatory access to Bayer’s digital farming software. The MOFCOM raised 

concerns that the merger could potentially restrict competition in the market for non-selective herbicides and the 

markets for certain vegetable seeds such as long-day onion seeds, carrot seeds etc, in China. The MOFCOM was 

also concerned that the merger would lessen competition in the digital agricultural platform. In particular, there was 

a risk that the merged entity would use its dominance over the digital agricultural platform to promote its own 

products and to squeeze out other competitors through raising access thresholds and setting up technical barriers. 

Nevertheless, the MOFCOM was of the view that the proposed behavioural remedies would address these 

concerns.  

 

JAPAN 

 

JFTC Raids Offices of Amazon Japan 

 

On 15 March 2018, the Japan Fair Trade Commission (“JFTC”) conducted a raid at the offices of Amazon Japan 

for alleged violations of the Anti-Monopoly Act in Japan (“AMA”). In particular, Amazon Japan is alleged to have 

forced suppliers to shoulder part of the costs incurred from selling their products at a discount on Amazon Japan. 

The suppliers complied with Amazon’s demands so that they can continue to sell their products through Amazon’s 

wider sales network. Under the AMA, a party with a dominant position is prohibited from using that position to illicitly 

earn profits from other parties by making demands, such as asking for money. This is not an easy case, and it 

would be interesting to see how the matter transpires. 

 

SOUTH KOREA 

 

KFTC Issues First Decision on Abuse of Dominance in Aftermarket  

 

On 17 January 2018, the Korea Fair Trade Commission (“KFTC”) issued a fine of 6.2 billion won (approximately 

SGD 7.6 million) and imposed corrective orders on Siemens, Siemens Healthcare and Siemens 

Healthineers (collectively “Siemens”) for the deliberate exclusion of small-and-mid-sized competitors from the 

maintenance service market for their Computed Tomography X-ray System (“CT”) and Magnetic Resonance 

Imaging System (“MRI”) equipment.  This is the KFTC’s first enforcement case on abuse of market dominance in 

the aftermarket for  maintenance services. The KFTC found that Siemens, a dominant player in the supply of CT 

and MRI equipment, had, since January 2014, engaged in anticompetitive practices to foreclose competition in the 

market for maintenance services for their CT and MRI equipment, including setting less advantageous terms for 

hospitals that hired independent contractors to maintain their CT and MRI machines and sending notices to 

hospitals regarding the risks of contracting with independent maintenance companies, including the possible risk 

of copyright infringement. In addition to imposing a financial penalty, the KFTC ordered Siemens to provide hospitals 

access to the service software essential to the maintenance of their CT and MRI equipments within 24 hours and 

for a minimum administrative cost. 
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INDIA 

 

CCI Finds Google Liable for Abuse of Dominance  

 

On 8 February 2018, the Competition Commission of India (“CCI”) levied almost 1.36 billion rupees (approximately 

SGD 26 million) in fines on Google for abusing its dominant position in the local search market for online general 

web search and web search advertising services. In particular, the CCI stated that Google prioritised its own Google 

Flights services over that of other competitors in the ranking of search results prior to 2010, through the manipulation 

of its search engine. For instance, web users who searched for flights were directed to Google’s own flight search 

page, disadvantaging competitors who were trying to gain market access. The CCI also found that Google had 

imposed unfair prohibitions in its negotiated search intermediation agreements with publishers by preventing them 

from using the search services provided by competing search engines.  

 

CCI Finds Airlines Liable for Concerted Action in the Fixing and Revising of Fuel Surcharge   

 

On 7 March 2018, the CCI imposed a total penalty of more than 540 million rupees (approximately SGD 10.9 million) 

and issued a cease and desist order against three airlines, Jet Airways, InterGlobe Aviation and SpiceJet for 

concerted action in the fixing and revising of the Fuel Surcharge (“FSC”) on cargo transport. The CCI’s decision 

arose from a complaint by the Express Industry Council of India (“EIC”) in 2013. The EIC alleged that the airlines 

were levying the FSC at uniform rates and on the same dates. Also, while FSC was ostensibly introduced as an 

extra charge linked to air turbine fuel (“ATF”) prices and FSC was increased with the increase in ATF prices, there 

was no corresponding decrease in FSC upon a decrease in ATF prices. The CCI had previously levied a total fine 

of over 2.57 billion rupees (approximately SGD 50.5 million) on the three airlines in 2015, but its decision was set 

aside by the then Competition Appellate Tribunal who remanded the case back to the CCI for further investigation. 

The three airlines have indicated their intention to challenge the CCI’s latest decision.  

 

NEW ZEALAND  

 

New Zealand Moves to Re-Introduce Criminalisation of Cartel Activity 

 

On 15 February 2018, the New Zealand government introduced the Commerce (Criminalisation of Cartels) 

Amendment Bill (the “Bill”). Under the new Bill, individuals who engage in cartel activity with the requisite intent 

may be imprisoned for a term of up to seven years and fined up to NZ$500,000 (approximately SGD477,800). 

However, it can be a defense against any criminal prosecution if the individual concerned reasonably believed that 

he or she was in a collaborative activity and that the cartel provision was reasonably necessary for the purpose of 

that collaborative activity. There is a practical difficulty in establishing when cooperation in a collaborative activity 

will pass muster. This is definitely a space to watch. The Bill’s first reading was on 20 February 2018 and has been 

referred to the Economic Development, Science and Innovation Committee for consideration. The Bill is expected 

to be enacted by April 2019. There will be a two-year transitional period before the new law comes into effect to 

allow businesses to become accustomed to the new competition law regime. 
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Europe 
 

EUROPEAN UNION 

 

EC Conditionally Approves Bayer/Monsanto Acquisition 

 

On 21 March 2018, the European Commission (“EC”) issued a clearance decision for Bayer, a German 

pharmaceutical and chemical group, to purchase US-based Monsanto, a producer of agriculture chemicals and 

biotechnology products. The clearance was conditional on Bayer divesting its businesses and assets in the 

pesticide and seed markets, and its global research and development unit for seeds and traits, amongst others. 

The EC had concerns about ensuring that “effective competition and innovation in seeds, pesticides and digital 

agriculture markets” were protected post acquisition. The commitments ensured that the number of competitors in 

these markets remained the same globally. The EC is currently assessing Bayer’s proposal of BASF as a potential 

purchaser. The Bayer/Monsanto merger follows from two previous mergers in the seeds and pesticides sector 

(Dow/DuPont and ChemChina/Syngenta).  

 

The MOFCOM had also issued a conditional clearance for the merger on 13 March 2018. 

 

EC Imposes EUR 254 million for Cartel in the Supply of Aluminium and Tantalum Electrolytic 

Capacitors 

 

On 21 March 2018, the EC imposed a fine of EUR 254 million (approx. SGD 411 million) on eight parties for 

engaging in a cartel for the supply aluminium and tantalum electrolytic capacitors. Together with a ninth supplier 

who received full immunity for revealing the cartel, the suppliers were found to have exchanged commercially 

sensitive information with each other from 1998 to 2012, including information relating to future prices and pricing 

intentions, and on future supply and demand. At times, the parties also agreed on prices and monitored their 

implementation. These activities occurred via meetings and contacts that took place primarily in Japan, but affected 

European consumers as the cartel was implemented globally. Note that some of these manufacturers of aluminium 

electrolytic capacitors were also imposed with a total fine of over SGD 19.5 million by the CCCS in early January 

2018. 

 

EC Clears Proposed Merger between Essilor and Luxottica without Conditions 

 

On 1 March 2018, the EC issued a decision approving the proposed merger between Essilor and Luxottica. 

Luxottica is the largest eyewear supplier in Europe, while Essilor is the largest ophthalmic lenses supplier. Opticians 

purchase from both, and proceed to sell finished sunglasses and spectacles to end-consumers. The EC had 

previously commenced an in-depth Phase II investigation into the proposed merger, being concerned that the 

merged entity could tie or bundle Essilor lenses to Luxottica eyewear, and by leveraging on Luxottica’s powerful 

brands, foreclose other suppliers of lenses from the market. Amongst others, the EC determined that competition 

concerns would not arise in the EEA because the merged entity would not be able to leverage on market power in 

sunglasses to foreclose competing lenses suppliers as sunglasses tend to be sold without visual correction. It also 

noted that the risk of losing customers would limit the merged entity’s incentives to engage in such tying and 

bundling practices. The CCCS announced on 20 April 2018 that it had also cleared the merger, without conditions, 

after the CCCS proceeded to an in-depth review of the deal.  
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EC Fines Qualcomm EUR 997 million for Exclusivity Practices  

 

On 24 January 2018, the EC imposed a fine of EUR 997 million (approx. SGD 1.6 billion) on Qualcomm for abusing 

its dominance in the market for the supply of LTE baseband chipsets. The EC found that Qualcomm had agreed to 

make sizable payments to Apple, in exchange for Apple’s exclusive use of Qualcomm chipsets in its Iphone and 

Ipad devices. Apple was also required to return previous payments made by Qualcomm, if it switched away from 

Qualcomm. The agreement was first entered into in 2011, and lasted until the end of 2016. The EC found that this 

practice prevented Qualcomm’s competitors (e.g. Intel) from competing for a significant portion of Apple’s business, 

regardless of the how good these competitor products were. These competitors also lost out on other business 

opportunities that they might otherwise have had if they had gained Apple’s business. Because of these practices, 

consumers in Europe were deprived of genuine choice and innovation. Qualcomm has indicated that it will appeal 

the decision.  

 

ECJ Finds that the Dissemination of Misleading Drug Safety Information Could Amount to a 

Restriction of Competition “By Object” 

 

On 23 January 2018, the European Court of Justice (“ECJ”) issued a preliminary ruling indicating that an 

arrangement between Roche and Novartis to create an artificial difference between two drugs meant for the 

treatment of eye diseases, could amount to an object restriction. Amongst others, the parties attempted to shift 

demand from the cheaper Avastin drug to the more expensive Lucentis drug, by agreeing to disseminate misleading 

information that highlighted safety concerns with using Avastin to treat eye diseases. While Avastin is only 

authorised for tumour treatment, it is also commonly used to treat eye diseases as an off-label use.  

 

The ECJ stated that an agreement between undertakings marketing two competing drugs to disseminate misleading 

information about the adverse reactions arising from the off-label use of the drugs “in a context of scientific 

uncertainty”, and where the intention is to reduce competition between the two products, would amount to a 

restriction by object. The ECJ also noted that drugs that are used for off-label purposes can be in the same product 

market as other drugs that are meant to be used for the same therapeutic indications, if they meet certain conditions. 

This needs to be contrasted with the general principle that illegally manufactured or sold drugs are generally not 

considered to be in the same market as legally manufactured and sold drugs.  

 

EC Conditionally Clears Qualcomm’s Acquisition of NXP  

 

On 18 January 2018, the EC issued a conditional clearance decision for US-based Qualcomm’s proposed 

acquisition of Netherlands-based NXP. Qualcomm primarily supplies baseband chipsets for smartphones, while 

NXP supplies, amongst others, various chips that enable short-range connectivity, for smartphones to be used for 

secure payment transactions. The EC had previously entered into a Phase II investigation of the acquisition, and 

was concerned that the merged entity would have “the ability and incentive to degrade the interoperability of 

Qualcomm’s baseband chipsets and NXP’s…chips with rivals’ products”. Amongst others, it was also concerned 

that the combined intellectual property portfolio relating to near-field communication (“NFC”) technology that the 

merged entity would hold could increase its bargaining power and allow it to demand higher royalties. 

 

Qualcomm offered various commitments to address the EC’s concerns, including agreeing that it would offer the 

same interoperability standards between its baseband chipsets and NXP chips, with corresponding products from 

other companies. It also agreed not to acquire NXP’s standard essential NFC patents, and some of its non-standard 

essential NFC patents. Instead, these patents would be transferred to a third party who would be required to provide 
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a worldwide royalty-free licence for three years. The EC cleared the proposed acquisition, based on the various 

commitments provided. 

 

UNITED KINGDOM 

 

CAT Requests for Preliminary Ruling from ECJ on Pay-for-delay Issues 

 

On 27 March 2018, the UK Competition Appeal Tribunal (“CAT”) made a reference for a preliminary ruling to the 

ECJ on various issues arising from an appeal against the Competition Market Authority’s (“CMA”) decision in 2016 

that GlaxoSmithKline and various generic drugmakers had infringed competition laws by entering into pay-for-delay 

agreements. Amongst others, the CAT has sought clarification on whether the various pay-for-delay agreements 

restricted competition “by object”, and whether holders of a patent for a pharmaceutical drug and a generic 

drugmaker seeking to enter the market could be considered potential competitors, when both parties dispute 

whether the relevant patent is valid.  

 

CMA Finds that Fox’s Proposed Acquisition of Sky Gives Rise to Media Plurality Concerns 

 

On 23 January 2018, the CMA provisionally found that the proposed acquisition of Sky Plc by 21st Century Fox 

gave rise to media plurality concerns, and would not be in the public interest. The CMA noted that the Murdoch 

Family Trust (“MFT”), which controls 21st Century Fox, already had significant influence over public opinion given 

that MFT news outlets were already consumed by almost one-third of the UK, and that MFT had the third largest 

share of the public’s news consumption after the BBC and ITN. The CMA was concerned that the proposed 

acquisition would give “too much control” over UK news providers, and “too much influence over public opinion and 

the political agenda”. The CMA has suggested several remedies to address this problem (e.g. by divesting Sky 

News). 21st Century Fox has subsequently also proposed several remedies in response to the CMA’s provisional 

finding, including creating a new Sky News editorial board made up of “independent experts”.  

 

The CMA’s investigation follows a referral from the UK Secretary of State for Digital, Cultural, Media and Sport, and 

the Secretary of State will make a final decision on the proposed acquisition once the CMA has finalised its findings 

(at the latest by 1 May 2018). 

 

FRANCE 

 

French Competition Authority Scrutinises Online Advertising Market 

 

On 6 March 2018, the French Competition Authority (“Autorité de la concurrence”) published a study on the online 

advertising market which raised concerns over various market practices that could have anticompetitive effects. 

The study examined Facebook and Google’s market strategies, amongst others, and anti-competitive issues 

identified included discriminatory conduct, tying and bundling conduct, and interoperability restrictions, by firms with 

market power. Arising from the study, President of the Autorité de la concurrence reportedly noted that “what is 

clear is the overwhelmingly dominant position of Google and Facebook”. While the study does not indicate that the 

practices were illegal, the authority has noted that it would study if further antitrust investigations are necessary. 
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GERMANY 

 

German Competition Authority Announces Online Advertising Sector Inquiry 

 

On 1 February 2018, the German Competition Authority (“FCO”) announced that it had launched a sector inquiry 

into the online advertising sector. Amongst others, the FCO indicated that it would study the differences in technical 

services in the sector (e.g. collecting data, preventing fraud, marketing and procurement of advertising space) and 

the significance of such differences. It will also examine whether large players in the market (e.g. Google, Facebook) 

have created closed systems, and, if so, the impact of such closed systems. This sector inquiry is not a proceeding 

against specific companies, but is instead meant to allow the FCO to understand the sector as a whole.  

 

Other Jurisdictions 
 

UNITED STATES 

 

FTC Blocks Smucker’s Proposed Acquisition of Wesson 

 

On 5 March 2018, the US Federal Trade Commission (“FTC”) announced that it had issued an administrative 

complaint against The J. M. Smucker Company (“Smucker”) and Conagra Brands, Inc. (“Conagra”) alleging that 

Smucker’s proposed acquisition of Conagra’s Wesson cooking oil brand would substantially lessen competition in 

the market for canola and vegetable cooking oils in the US. Both Smucker and Conagra manufacture and sell a 

variety of food products, including cooking oils and shortening. According to the FTC, the proposed acquisition 

would have eliminated the vigorous competition between Smucker’s Crisco brand and Conagra’s Wesson brand. 

The FTC was therefore of the view that the proposed acquisition would have likely led to retailers and consumers 

facing higher prices from canola and vegetable cooking oils. Aside from issuing the administrative complaint, the 

FTC also applied for a temporary restraining order and a preliminary injunction to prevent the merger from being 

completed.  Faced with these obstacles, on 6 March 2018, Smucker and Conagra announced that the agreement 

for Smucker to acquire the Wesson brand had been terminated. Accordingly, on 8 March 2018, the FTC dismissed 

its complaint against Smucker and Conagra. 

 

FTC Challenges Wilhelmsen/Drew Marine Merger 

 

On 23 February 2018, the FTC announced that it had issued an administrative complaint against Wilhelmsen 

Maritime Services (“Wilhelmsen”) and the Drew Marine Group (“Drew”), charging that the proposed merger 

between the two entities would hinder competition in the market for marine water treatment chemicals and services 

used by global fleets. According to the FTC, rivalry between Wilhelmsen and Drew currently brings significant 

benefits to global fleets through lower prices and better quality of services. This is especially since Wilhelmsen and 

Drew are currently the two largest suppliers in the market. The FTC is therefore particularly concerned that the 

absence of rivalry between Wilhemsen and Drew would harm customers for marine water treatment chemicals and 

operators of global fleets through higher prices and lower quality of services. In this regard, the FTC explained that 

the anti-competitive effects of the proposed merger were unlikely to be mitigated by new entrants to the market 

given that there are significant barriers to market entry and expansion such as the need for a new entrant to 

establish a worldwide distribution network in order to compete effectively in the market. The administrative trial is 

scheduled to commence on 24 July 2018. This matter is also under review in Singapore, where the merger 

proceeded to a Phase 2 review. 
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CANADA 

 

Federal Court Affirms Consent Agreements between Competition Bureau and Major E-book 

Publishers 

 

On 1 February 2018, the Canadian Federal Court rejected an application challenging several consent agreements 

that the Competition Bureau had reached with major e-book publishers. The Competition Bureau had entered into 

consent agreements with HarperCollins, Hachette, Macmillan and Simon & Schuster following an investigation into 

the e-book publishers. According to the Competition Bureau, the publishers had entered into distribution 

agreements with individual e-book retailers that prevented them from offering discounts on e-books. The 

Competition Bureau found this to be anti-competitive as it prevented price competition in the market for e-books. 

This led the Competition Bureau to conclude consent agreements with the e-book publishers. The Federal Court’s 

ruling now affirms the agreements and enables the e-book retailers to offer discounts on e-books to consumers.  

 

Federal Court of Appeal Refuses to Recognise Blanket Public Interest Privilege over Third Party 

Records Provided to Competition Bureau 

 

On 24 January 2018, the Canadian Federal Court of Appeal allowed an appeal by the Vancouver Airport Authority 

(“VAA”) to prevent the Competition Bureau from withholding 1200 documents on the basis of a blanket public 

interest privilege during discovery. This ruling came in the context of a suit by the Competition Bureau against the 

VAA. According to the Court, records provided by third parties to the Competition Bureau are not covered by a 

blanket public interest privilege. Instead, each document must be scrutinised individually to determine whether the 

privilege applies. Accordingly, the Court remitted the disclosure motion to the Competition Tribunal. The Court’s 

ruling paves the way for parties litigating against the Competition Bureau to have access to a greater ranger of 

evidence that may support their cases and lessens the information asymmetry between the Competition Bureau 

and litigants. 

 

BRAZIL 
 

CADE Approves ArcelorMittal’s Acquisition of Votorantim with Structural and Behavioural 

Remedies 
 

On 7 February 2018, the CADE approved the proposed merger between steel manufacturing giants, ArcelorMittal 

Brasil and Votorantim Siderurgia, on the condition that the two entities agree to a Merger Control Agreement. 

According to the CADE, the proposed merger raises competition concerns as the two entities are two of the three 

main suppliers of common long steel in Brazil and the merger would likely lead to the merged entity abusing its 

market power in the markets for the manufacturing of common long steel. In this regard, the CADE was of the view 

that the potential entry of new competitors would not be sufficient to prevent the merged entity from abusing its 

dominance. To address these concerns, the Merger Control Agreement requires the merger parties to divest assets 

relating to the production of drawn and ordinary long rolled steel, wire drawing machines and steel wire rod 

machines. Additionally, the Merger Control Agreement imposes a performance commitment with an annual 

minimum sales volume on the merged entity. According to the CADE, these remedies satisfactorily address the key 

competition concerns resulting from the proposed merger. 
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Conclusion 
 

We trust that the updates in this quarter provides you with a flavour on the things that competition authorities around 

the world look out for and the concerns which are commonly raised during investigations and merger reviews.  

 

Please feel free to contact us if you wish to discuss any of the updates in greater detail. 
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For more information on issues arising in specific countries, please contact the persons above. For issues arising in a country not 
listed above, please feel free to contact the Singapore team in the first instance or email competitionlaw@rajahtann.com. 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
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Our Regional Contacts 
  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 
R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 
Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

  

 
Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 
R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 
Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 8 3821 2382 / +84 8 3821 2673    

F  +84 8 3520 8206 

 

Hanoi Office 

T  +84 4 3267 6127    

F  +84 4 3267 6128 

www.rajahtannlct.com 

 

 
Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms of 

engagement between the Member firm and the client. 
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Our Regional Presence 
 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


