
 
 

Client Update: Singapore 
2018 FEBRUARY 

 
 
International Arbitration, Construction & Projects 

 
 

© Rajah & Tann Singapore LLP | 1   

Developments in International 
Arbitration, Construction & Projects in 
2017  

Introduction 
 

Dispute resolution in the field of international arbitration, construction and projects is often fast-paced and intricate, 

with constant interaction between the litigation framework and alternative dispute resolution mechanisms. In 2017, 

the Singapore courts faced numerous cases in this area, and our team from Rajah & Tann has had the opportunity 

to be involved in a number of these disputes.  

 

In this Client Update, we highlight some of the notable decisions issued over the course of the past year in the 

areas of international arbitration, construction and projects. 

 

International Dispute Resolution 
 

First Investor-State Arbitral Award Set Aside 

 

In Kingdom of Lesotho v Swissbourgh Diamond Mines (Pty) Limited and others [2017] SGHC 195, the High Court 

had the opportunity to consider the first application in Singapore for an investor-State arbitral award on the merits 

to be set aside. The decision engaged novel issues of arbitration and international investment law yet to be 

considered by the Singapore courts. 

 

The Plaintiff State party in this case was the Kingdom of Lesotho (the “Kingdom”). The Defendants claimed that 

their investments in the Kingdom had been unlawfully expropriated, and launched a claim before a regional tribunal 

under an investment treaty. However, the tribunal was subsequently shut down, and the Defendants brought a 

claim before the Permanent Court of Arbitration (“PCA”) that the Kingdom had breached its obligations under the 

treaty by contributing to the shuttering of the regional tribunal. 

 

The PCA Tribunal found in favour of the Defendants and granted an award directing the parties to constitute a new 

tribunal to hear the expropriation claim. However, the Singapore High Court set aside the award in entirety, holding 

that the PCA Tribunal did not have jurisdiction over the dispute. The Court rejected the alleged “obligation” put forth 

by the PCA Tribunal, which in any event was not an “admitted dispute” under the UNCITRAL Model Law. Further, 

the Defendants had failed to exhaust all local remedies before submitting the dispute to the PCA. 

 

The Kingdom was successfully represented by Paul Tan and Alessa Pang of Rajah & Tann Singapore LLP. 

 

Service of Arbitration-Related Proceedings on Foreign States 

 

Order 69A of the Singapore Rules of Court sets out specific rules for the service of process or orders outside of the 

jurisdiction for arbitration-related proceedings in court. While the position in relation to commercial arbitrations 

seems relatively straightforward, Order 69A does not expressly cater for service of arbitration-related court 
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proceedings on foreign States. In Josias Van Zyl and others v Kingdom of Lesotho [2017] 4 SLR 849, the Singapore 

High Court set out the relevant procedure for such service. 

 

The dispute arose because the Plaintiffs had obtained an ex parte order granting leave to enforce an arbitral award 

issued in Singapore against the Kingdom of Lesotho. They then tried to serve the order through various methods 

on the Kingdom’s solicitors in Singapore, followed by the Kingdom’s local solicitors, and the Kingdom’s Attorney-

General himself. When these efforts were rejected by Lesotho as invalid and ineffective, the Plaintiffs applied for 

leave to effect substituted service on the Kingdom’s Singapore solicitors.  

 

The High Court rejected the Plaintiffs’ application, holding that service had to be made through diplomatic channels 

via the Ministry of Foreign Affairs. The issue of service of leave orders on a foreign State has thus far been 

unexplored by the Singapore courts, and the High Court’s decision serves as a landmark decision on the topic.  

 

Paul Tan and Alessa Pang of Rajah & Tann Singapore LLP represented the Kingdom before the Singapore courts. 

 

Setting Aside an Arbitral Award 

 

In a commercial arbitration, an award can still be challenged before the courts at the stage of recognition and 

enforcement, although the court is generally slow to interfere with arbitral proceedings. In GD Midea Air Conditioning 

Equipment Co Ltd v Tornado Consumer Goods Ltd [2017] SGHC 193, the Singapore High Court set aside an 

arbitral award on a number of grounds. 

 

The Applicant in this case had challenged part of an arbitral award on the basis, put broadly, that the tribunal ruled 

on a point which was never in play; in fact, the manner in which the tribunal ruled was diametrically opposed to the 

parties’ (i.e. the Claimant’s and the Respondent’s) agreed position in the arbitration. This ruling tainted significant 

portions of the award in a manner that led the tribunal to hold against the Applicant on the key issues (which included 

a claim for loss of profits in the sum of around US$9m).  

 

The High Court held in the Applicant’s favour, finding that the tribunal had acted in excess of its jurisdiction, in 

breach of the agreed procedure, and in breach of natural justice. As such, the relevant sections of the award were 

set aside and, practically, the dispositive section dealing with the US$9m fell away. 

 

The Applicant was successfully represented by Paul Tan and Devathas Satianathan of Rajah & Tann Singapore 

LLP.  

 

Procedural Issues before the SICC 

 

On the topic of alternative dispute resolution, the Singapore International Commercial Court (“SICC”) – which 

specialises in international commercial disputes – continued to issue various decisions covering both procedural 

issues and questions of international law. 

 

In Yuanta Asset Management International Limited v Telemedia Pacific Group Limited, the SICC examined security 

for costs in the context of foreign litigants, and when this might warrant a higher quantum of security. The Appellants 

in this case had appealed to the Court of Appeal against the decisions of the SICC. The quantum of security for 

costs to be provided by the Appellants was set at $30,000, but the Respondents managed to secure a $20,000 

increase. 
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The SICC clarified that foreign residency on its own would not be grounds for an increase in security, and that it 

would only be relevant if it would result in delay or expense in enforcing a court order abroad. Here, the SICC found 

that there was evidence that the Respondents would face delay and expense in enforcing a costs order against the 

Appellants, and that these factors were of critical significance. 

 

In Telemedia Pacific Group Ltd and another v Yuanta Asset Management International Ltd and another [2017] 4 

SLR 26, the SICC dismissed an application by the Appellants to defer the execution of the SICC’s order for the 

Appellants to make payment of more than $8 million, as well as the Respondents’ costs, pending the appeal against 

the SICC’s decision. The SICC reinforced the position that special circumstances are required for the grant of such 

a stay, and clarified that the merits of the appeal – even if they were strong – would not in itself constitute such 

special circumstances. 

 

The Respondents were successfully represented by Paul Tan, Yam Wern-Jhien and Josephine Chee of Rajah & 

Tann Singapore LLP. 

 

Construction & Projects 
 

Complying with SOPA Timelines 

 

The Building and Construction Industry Security of Payment Act (“SOPA”) provides for a system of adjudication of 

payment disputes, which has become a central pillar of the construction industry, supporting the efficient flow of 

cash and payments. One of the features of the SOPA is the strict timelines in the adjudication process, including 

the timings for Payment Claims, Payment Responses and submission for adjudication. The importance of complying 

with these timelines was highlighted in a few recent cases before the Singapore High Court. 

 

Audi Construction Pte Ltd v Kian Hiap Construction Pte Ltd – In Audi Construction Pte Ltd v Kian Hiap 

Construction Pte Ltd [2017] SGHC 165, the High Court was faced with a Payment Claim which had been served 

prematurely on the main contractor. The contract stated that Payment Claims should be served “on the date for 

submission of progress claims”, which was set out as the “20th day of each calendar month”. The High Court found 

that, on a proper construction of the relevant provisions, Payment Claims had to be made on the 20th day of each 

month, and not by the 20th day. Since the Payment Claim for November had been submitted before the 20th, service 

was deemed to be invalid. 

 

However, in Audi Construction Pte Ltd v Kian Hiap Construction Pte Ltd [2018] SGCA 4, the Court of Appeal 

overturned the High Court’s decision, holding that the Payment Claim was validly served. There was good reason 

for service before the 20th of November, as that day was a Sunday, and the main contractor’s office was closed. 

Further, there was no confusion as to the Payment Claim’s operative date, as it was correctly dated 20 th November. 

Importantly, the Court of Appeal clarified that if an obligation under the SOPA (such as service of claims or 

responses) is to be performed on a Sunday or public holiday, that obligation may be performed the next day. 

 

The High Court had also considered whether the main contractor had waived its grounds of objection to the Payment 

Claim by virtue of the fact that it had not submitted any Payment Response. The High Court held that main 

contractor could still rely on the premature service of the Payment Claim as this ground of objection was raised in 

its Adjudication Response. However, the Court of Appeal held that failure to file a Payment Response constituted 

an unequivocal representation that the main contractor would not raise any objection to the Payment Claim. As 

such, the main contractor was estopped from raising its objection before the adjudicator and before the Court.  
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Linkforce Pte Ltd v Kajima Overseas Asia Pte Ltd – A similar set of facts arose in Linkforce Pte Ltd v Kajima 

Overseas Asia Pte Ltd [2017] SGHC 46, where the contract provided for Payment Claims to be made on the last 

day of each month. The sub-contractor had submitted a Payment Claim before the last day of the month, and 

alleged that the main contractor failed to submit a Payment Response within 21 days of the Payment Claim. The 

sub-contractor thus made an Adjudication Application 18 days after the end of the month.  

 

However, the Court held that the Adjudication Application was premature, and set aside the adjudicator’s decision. 

Since the contract provided for Payment Claims to be made on the last day of the month, the main contractor had 

until 21 days after the end of the month to make a Payment Response, and the sub-contractor was not entitled to 

make an Adjudication Application until then.  

 

The sub-contractor sought to argue that there was estoppel, variation or waiver that had the effect of altering the 

contractually stipulated deadline for the service of Payment Claims, relying on previous Payment Claims which had 

been served on dates other than the last day of the month, as well as a statement in an email from the main 

contractor. However, the Court held that this did not constitute a clear and unambiguous representation by the main 

contractor that it would not insist on Payment Claims being served on the last day of each month. 

 

AES Façade Pte Ltd v WYSE Pte Ltd – In AES Façade Pte Ltd v WYSE Pte Ltd [2017] SGHC 171, the main 

contractor had failed to submit a Payment Response in time following receipt of a Payment Claim. The Court thus 

held that the main contractor was not allowed to raise a right of set-off before the adjudicator, as Payment 

Responses should contain include all reasons for withholding payment, including any right of set-off. 

 

Hua Rong Engineering Pte Ltd v Civil Tech Pte Ltd – On the topic of set-off, the Court in Hua Rong Engineering 

Pte Ltd v Civil Tech Pte Ltd [2017] SGHC 179 clarified that section 15(3) of the SOPA does not allow cross-contract 

set-offs (i.e. only set-offs imposed pursuant to the same contract are allowed). The High Court had even gone as 

far as to state that even in the case of the PSSCOC standard form which arguably allows cross-contract set-off, 

once parties enter into the SOPA adjudication system they would have to “adapt their expectations to what the 

statute provides”. 

 

Sentencing Guidelines for Offences under the WHSA 

 

The Workplace Safety and Health Act (“WSHA”) was enacted in 2006 to ensure the safety, health and welfare of 

persons at work in workplaces, setting out the practical requirements for the various stakeholders, including 

employers, contractors and occupiers. The WHSA also sets out penalties of fines and/or imprisonment for the 

breach of these duties. 

 

The case of Public Prosecutor v GS Engineering & Construction Corp [2017] 3 SLR 682 marks the first time that a 

prosecution under the WSHA has come before the High Court on appeal. The Court thus had the opportunity to 

consider the sentencing precedents and guidelines for WSHA offences. 

 

Importantly, the Court found that previous WSHA sentences thus far have been on the low side. The Court set out 

the sentencing approach to be adopted for WSHA offences as well as a detailed sentencing framework for future 

sentencing. This judgment provides guidance as to the penalty which one may expect the Court to impose for a 

breach of duty involving workplace safety, and may also indicate a shift in sentencing norms towards higher fines. 
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Resisting Payment for On-Demand Bonds 

 

On-demand bonds provide an important degree of certainty in commercial arrangements. Upon demand, the 

beneficiary of the bond is able to receive payment of a sum not exceeding the bond amount. This has become a 

common feature in the construction and projects industry, where cash flow is a prime concern, and on-demand 

bonds protect against the effects of potential default or insolvency.  

 

In Tactic Engineering Pte Ltd (in liquidation) v Sato Kogyo (S) Pte Ltd [2017] SGHC 103, the Singapore High Court 

affirmed that beneficiaries will not easily be prevented from calling on on-demand bonds. While the issuer may 

resist payment on grounds of unconscionability, proving such unconscionability continues to be challenging. 

 

The issuer in this case sought to prevent a call on an on-demand bond by alleging the beneficiary’s claim against 

the issuer fell short of the required bond amount. However, the Court deemed that the issuer’s case was not 

sufficiently strong to prove unconscionability.  
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


