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Google to Challenge Fine Imposed by EU 
Commission 

Introduction 

On 11 September 2017, Google Inc. (“Google”) filed its appeal against the fine of €2.42 billion (approx. SGD 3.83 

billion) handed to it by the European Commission (“EC”) in its infringement decision issued earlier this year (the 

“Decision”) after a seven-year long investigation. The fine imposed was the largest ever issued by the EC, a far 

more substantial amount than its previous record €1.06 billion (approx. SGD 1.68 billion) imposed on US chipmaker 

Intel, which was set aside by Europe’s highest court and referred back to the General Court. 

In the Decision, the EC found that the world’s largest Internet search engine was liable for abusing its dominance 

in the market for general Internet search by illegally promoting its own product, Google Shopping, in the separate 

comparison shopping market.   

Milestones: Google and Alphabet v Commission 

By way of background, we set out below the timeline for Google’s ongoing legal battle against the EC: 

S/N Date  Milestone 

1.  November 2010 Opening of investigations: The EC commenced antitrust probes into allegations of 

abuse of dominance by Google, in response to complaints by its rivals, which 

included Foundem, Microsoft, TripAdvisor and Expedia. 

2.  April 2013 – 

February 2014 

Google proposes three sets of commitments, which were all rejected by the EC as 

feedback from third parties suggested that they were inadequate in addressing the 

EC’s concerns.  

3.  April 2015 First Statement of Objections issued; EC commenced a separate formal 

investigation on Google in relation to its Android mobile operating system. 

4.  July 2016 Second Statement of Objections issued. 

5.  June 2017 EC issues infringement decision against Google. 

6.  September 2017 Google appeals against Commission decision. 
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EC’s Infringement Decision 

Abuse of Dominance 

On 27 June 2017, the EC issued the Decision against Google. As a preliminary point, note that the full EC decision 

has yet to be published at the time of writing. 

In the Decision, the EC concluded that Google was liable for abuse of dominance and hence contravened EU 

competition law. In finding that Google was dominant in the product market for general Internet search in all the EU 

member states, the EC took into account the two factors: 

(a) high market shares of over 90 per cent in most member states; and  

 

(b) barriers to entry were significant, in particular due to the presence of network effects. 

The EC found that Google had leveraged its dominant position in the general Internet search market such that the 

effects of the conduct were felt in a separate market – the comparison shopping market. Since 2008, Google had 

consistently promoted its own comparison shopping service, Google Shopping (previously Froggle), by prominently 

displaying it at the top of the search results. This in turn prejudiced its competitors in the comparison shopping 

services market, as their products consequently appeared further down in the search results.  

The EC found that there was a significant effect on competition in the market for comparison shopping services. 

This was because consumers typically only click on the results which are displayed prominently, with those 

appearing on the first search page receiving approximately 95 per cent of the total clicks and those appearing on 

the second search page receiving only approximately 1 per cent of the total clicks. Moreover, the top-ranking search 

result alone received 35 per cent of the total clicks. This therefore gave Google Shopping a “significant advantage” 

as the traffic for Google’s product subsequently increased drastically, in turn increasing its market shares at the 

expense of its competitors.  

Remedies 

Apart from imposing a financial penalty on Google, the EC has also ordered Google to cease its abusive practices 

within 90 days of the Decision and to act in accordance with the principle of equal treatment in relation to the display 

of comparison shopping services in its search results (i.e. Google is required to use the same procedure or 

mechanism to position its own product as well as its competitors’). In the event Google fails to comply with these 

obligations, it will be subject to an additional daily fine of up to 5% of the average worldwide daily turnover of its 

corporate parent company, Alphabet.  

Interestingly, the EC did not dictate the manner in which Google is required to act. Instead, the EC broadly stated 

that the onus was on Google to ensure it does not breach its obligations under the Decision. As such, Google has 

decided to carve out its Google Shopping business as a separate company, such that it will be required to bid for 

space in the shopping box that appears at the top over the search results, which Google intends to auction off.  
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Google’s Grounds of Appeal  

On 30 October 2017, a summary of Google’s six grounds of appeal against the EC’s decision was published by the 

Official Journal of the European Union, consisting of the following: 

 

(a) In its first plea, Google argued that the EC was wrong in concluding that it unfairly favoured its comparison 

shopping service by showing grouped product results. 

 

(b) In its second plea, Google alleged that the EC was wrong to find that Google unfairly favoured its 

comparison shopping service by showing grouped product ads. 

 
(c) In its third plea, Google contested the EC’s finding that its abusive conduct increased the search traffic for 

its own comparison shopping service at the expense of its competitors. In particular, Google alleges that 

the EC failed to demonstrate that its conduct resulted in the claimed effects.  

 
(d) In its fourth plea, Google argued that the EC failed to demonstrate that its practices are likely to lead to 

anti-competitive effects. 

 
(e) In its fifth plea, Google alleged that what the EC considers as abusive conduct was actually competition 

on merits as it was aimed at increasing quality. 

 
(f) In its sixth plea, even if its conduct was an abuse of dominance, Google argued that the fine imposed by 

the EC was unjustified as the EC advanced a novel theory and had rejected the demanded remedy of 

equal treatment, which was previously proposed by Google as commitments.  

 

Implications for Businesses 

The Decision and the appeal by Google, in particular its fourth and fifth plea, are important precedents with practical 

implications for businesses. 

As noted above, Google’s fourth plea deals with the recurring issue of showing anti-competitive effects in the context 

of abuse of dominance. In this regard, while it is settled law that likely anti-competitive effects are required to be 

demonstrated by the authority alleging the abuse, what has yet to be articulated by the courts is how this concept 

may apply in the context of the online platforms. Notably, in its Decision, the EC identified disadvantaging 

competitors (i.e. the decrease in traffic for Google’s competitors’ product) as the anti-competitive effect, loosely 

equating the two without making any reference to foreclosure. In the event this is affirmed by the European courts, 

it effectively means that dominant undertakings are not allowed to favour their own products over their competitors’, 

even if their competitors will not be foreclosed. This seems to run contrary to the logic of business, that is companies 

ought to be allowed to decide how to best promote their services or products.  

Further, this Google case is part of a wider trend of enforcers around the world increasing their efforts in regulating 

the conduct of online platforms. In addition to this case, the EC has also starting probing other parts of Google’s 

business model, including its Android mobile operating system and its AdSense online advertising product. 

Enforcers from around the world, such as in Turkey, Russia, Taiwan and Korea, are also looking into allegations of 

abuse of dominance by Google. In this regard, what companies should be cautious about is the risk that the conduct 

which they may deem as a quality improvement may be regarded as abusive by competition authorities.  
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The most significant aspect of Google’s appeal is its fifth plea, which deals with the difficult distinction between 

abuse and competition on merits. Clarification on this by the European courts is welcome as the court’s decision 

will likely be an indication as to which type of conduct by a dominant undertaking will be regarded as abusive 

behaviour or competition on merits. This will hopefully give companies more clarity on how they can appropriately 

alter their business models to reduce risk of contravening competition law.  

Concluding Words 

The EU General Court judgement for the Google appeal will arguably be an important precedent for the reasons 

set out above, with several implications on the giant players in the technology sector. While it may still be a few 

years before the final judgment is handed down by the European courts, companies should start taking a cautious 

approach and re-examine their business practices for compliance competition law, given the increasing scrutiny of 

this sector by enforcers all around the world. 
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 
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T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 

of engagement between the Member firm and the client. 
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


