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High Court Sets Aside Arbitral Award 
 

Introduction  
 

In a commercial arbitration, the final award doesn’t always mark the end of proceedings. The award can still be 

challenged before the courts at the stage of recognition and enforcement, although the court is generally slow to 

interfere with arbitral proceedings. In GD Midea Air Conditioning Equipment Co Ltd v Tornado Consumer Goods 

Ltd [2017] SGHC 193, the Singapore High Court set aside an arbitral award on a number of grounds. 

 

The applicant in this case had challenged part of an arbitral award on the basis, put broadly, that the tribunal ruled 

on a point which was never in play; in fact, the manner in which the tribunal ruled was diametrically opposed to the 

parties’ (i.e. the Claimant’s and the Respondent’s) agreed position in the arbitration. This ruling tainted significant 

portions of the award in a manner that led the tribunal to hold against the applicant on the key issues (which included 

a claim for loss of profits in the sum of around US$9m).  

 

The High Court held in the applicant’s favour, finding that the tribunal had acted in excess of its jurisdiction, in 

breach of the agreed procedure, and in breach of natural justice. As such, the relevant sections of the award were 

set aside and, practically, the dispositive section dealing with the US$9m fell away. 

 

The applicant was successfully represented by Paul Tan and Devathas Satianathan of Rajah & Tann Singapore 

LLP.  

 

Brief Facts 
 

GD Midea Air Conditioning Equipment Co Ltd (“Midea”) is a company in the business of manufacturing air-

conditioners and other electrical products. In 2004, Midea began supplying air-conditioners to Tornado Consumer 

Goods Ltd (“Tornado”), which is in the business of selling air-conditioners in Israel.  

 

In 2011, the parties entered into an exclusive distribution agreement (the “MBA”), which was valid for three years. 

Under the MBA, Tornado would purchase products from Midea by means of purchase orders, with fixed annual 

sales targets for each year. Midea was entitled to terminate the MBA if Tornado failed to meet the sales targets, or 

if it seemed obviously impossible for Tornado to meet the sales targets by year end. 

 

Payment was to made in accordance with the terms stated in the purchase orders through telegraphic transfer 

(“TT”) or letter of credit (“LC”). Importantly, Clause 4.2 of the MBA stated that “[a]ny and all payments shall be made 

in full within 90 days of the date of each [marine] Bill of lading date”. 

 

Tornado began making purchase orders, with payment terms requiring 100% payment by LC within 90 days of the 

bill of lading (which was later changed to 95%). However, Tornado seemed to have trouble meeting the sales 

targets, leading to conflict between the parties.  

 

In August 2013, Tornado sent a purchase order to Midea, and Midea responded with an invoice (“PI-1325”) 

containing different payment terms of “30% TT + 70% LC at sight”.  
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In January 2014, Midea sent Tornado a notice of termination, purporting to terminate the MBA on the grounds that 

(a) Tornado had failed to meet the 2013 sales targets; and that (b) Tornado refused to do so after several rounds 

of communication.  

 

Arbitral Award 
 

Tornado commenced arbitration against Midea, alleging that Midea’s termination of the MBA was invalid principally 

because the payment terms in PI-1325 were contrary to the parties’ prior practice. Importantly, Tornado did not 

argue at any point in the arbitration that there had been a breach of Clause 4.2. Leaving aside the notion that the 

words of the clause themselves make clear Clause 4.2 does not purport to set payment terms, this in fact was an 

agreed position between the parties during the arbitration (i.e. that the express terms of the MBA did not set payment 

terms; rather, Midea had the discretion to fix payment terms).1 

 

Despite all this, the tribunal found that Midea had breached Clause 4.2 of the MBA by imposing the payment term 

“30% TT + 70% LC at sight” in PI-1325. This led to the findings that Tornado was excused from meeting the sales 

targets, and that Midea had no right to terminate the MBA. Tornado was thus awarded damages for loss of profits 

(in the sum of around US$9m) and additional costs incurred. 

 

Before the Singapore court, Tornado obtained an order of enforcement over the tribunal’s award.  

 

Holding of the High Court 
 

Midea applied to set aside the enforcement order and also to set aside the arbitral award as far as it related to the 

tribunal’s finding that Midea had breached Clause 4.2.  

 

Midea contended, among other things, that the agreed list of issues (“ALOI”) submitted to the tribunal did not include 

whether Midea had breached Clause 4.2 by issuing PI-1325. The issue submitted by the parties for the tribunal’s 

determination only covered whether the payment term in PI-1325 breached the parties’ prior practice. Midea thus 

argued that the tribunal had acted: 

 

(i) In excess of its jurisdiction; 

(ii) In breach of the agreed procedure; and 

(iii) In breach of natural justice. 

 

The High Court found in favour of Midea, setting aside the arbitral award and the enforcement order as far as they 

related to the tribunal’s finding on Clause 4.2. This included the findings that Midea had breached the MBA, that 

Tornado was not required to meet its sales targets, that Midea’s termination of the MBA was invalid, and the award 

of the corresponding damages against Midea, essentially comprising the majority of the award.  

 

Jurisdiction 

 

An arbitral tribunal acts in excess of its jurisdiction when it deals with a dispute or an issue not falling within the 

terms of the submission to arbitration. 

 

                                                                    
1 See, e.g. [44]. 



 
 

Client Update: Singapore 
2017 AUGUST 

 
 
Dispute Resolution 

 
 

© Rajah & Tann Singapore LLP | 3 

Here, the notice of arbitration, pleadings and submissions did not allege any breach of Clause 4.2. Neither was the 

breach of Clause 4.2 an issue within the ALOI. Further, the tribunal’s interpretation of Clause 4.2 was clearly 

inconsistent with the agreed position taken by the parties on Clause 4.2.  

 

The Court thus held that the tribunal had exceeded its jurisdiction in finding that Midea had breached Clause 4.2.2  

 

Agreed procedure 

 

To set aside an award on the ground of breach of agreed procedure, it must be shown that (a) the tribunal failed to 

adhere to an agreed procedure; (b) that the failure was causally related to the tribunal’s decision; and (c) that the 

applicant is not barred from relying on this ground by virtue of failing to raise an objection during arbitral proceedings. 

 

The agreed procedure here principally involved the ALOI and the circumstances leading up to the ALOI. In 

particular, the parties deliberated on, crafted, and eventually submitted the ALOI with the expectation that the 

dispute would be decided within its framework. The tribunal’s departure from the ALOI was causally related to its 

decision (i.e. its finding on Clause 4.2 and, more broadly, its finding in favour of Tornado). Further, Midea had no 

chance to object during the proceedings as the issue of the breach of Clause 4.2 did not arise until the award was 

released. For these reasons, the Court found that the tribunal acted in breach of the agreed procedure.3 

 

Natural justice 

 

To set aside an award for breach of natural justice, the party challenging the award must show that (a) a rule of 

natural justice has been breached; (b) the breach was connected to the making of the award; and (c) the breach 

prejudiced the applicant’s rights.  

 

The Court held that the tribunal’s finding on Clause 4.2 breached the fair hearing rule as Midea was denied a full 

opportunity to present its case.4 The Court further found that the breach was clearly connected to the making of the 

award as it formed the basis of the other connected findings, and that this caused real or actual prejudice to Midea.5 

 

Therefore, the Court held that the tribunal had breached the rules of natural justice. Accordingly, the relevant 

sections of the arbitral award (amounting to more than US$9m) were set aside.  

 

Concluding Words 
 

Although the court is generally reluctant to interfere with arbitral awards, it is duty-bound to step in when a statutorily 

prescribed ground is established. This tension was articulated, for instance, in the High Court’s finding on excess 

of jurisdiction as follows: “The policy of minimal curial intervention has to be balanced against the parties’ right to 

define the jurisdiction of the arbitral tribunal” [emphasis added].6 Where the tribunal violates that parties’ right, the 

court should step in. Here, the High Court demonstrated three such grounds on which it may set aside an arbitral 

award. 

 

                                                                    
2 [62]. 
3 [64]. 
4 [66]. 
5 [71]. 
6 [56]. 
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The decision also demonstrates the importance of accurately and thoroughly framing the issues in dispute when 

submitting the matter for arbitration and at each stage in the arbitration process. Such an approach would make 

clear the issues – and the scope of the issues – which the tribunal can and should decide on (and, importantly, it 

would make clear what the tribunal cannot and should not decide on). Should the tribunal stray, the award may be 

liable to be set aside. 

 

For further queries, please feel free to contact our team below. 
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


