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Competition Appeal Board Upholds 

Financial Penalty Imposed on IPP 

Introduction 
 

On 29 June 2017, the Singapore Competition Appeal Board (“CAB”) published its decision on an appeal made by 

IPP Financial Advisers Pte Ltd (“IPP”) seeking a substantial reduction in the financial penalty imposed by the 

Competition Commission of Singapore (“CCS”). The CAB dismissed the appeal and ordered IPP to pay the original 

financial penalty of S$239,851 imposed by CCS, together with interest and costs. In this Update, we provide you 

with a brief overview of the issues raised in the appeals and the potential implications for Singapore businesses.  

 

Background to the Appeals 
 

In its Infringement Decision issued on 17 March 2016, the CCS held that a total of ten financial advisers (collectively 

the “Parties”), including IPP, infringed Section 34 of the Competition Act 2004 by participating in an anti-competitive 

agreement which had the object of pressurising their competitor, iFAST Financial Pte. Ltd. (“iFAST”) into 

withdrawing its offer of a 50% commission rebate to policyholders on its life insurance products on the 

Fundsupermart website (“the Fundsupermart Offer”).  

 

Evidence gathered by the CCS revealed that the Parties participated in a meeting on 2 May 2013, during which 

several of them expressed concerns with the Fundsupermart Offer, as iFast had entered into direct competition 

with them, disrupting the financial advisory industry on life insurance. The Fundsupermart Offer was intended to be 

marketed permanently but on 3 May 2013, just three days after its launch, iFast limited it to one month. Later in the 

same day, the Fundsupermart Offer was completely withdrawn with immediate effect, in response to the collective 

pressure exerted by the Parties on iFast.  

 

IPP appealed against the Infringement Decision only on the issue of the quantum of the financial penalty imposed 

by the CCS. IPP’s appeal consists of four main arguments: 

 

# Ground of 

Appeal 

 

IPP’s arguments CCS’s arguments 

1 The relevant 

turnover used to 

calculate the base 

financial penalty 

should only 

include new 

policies and not 

existing policies 

entered into 

before FY 2014. 

The CCS erred in using its entire turnover 

for the Financial Year (“FY”) 2014 to 

determine the base amount of the 

financial penalty. The CCS should have 

used the turnover based only on the new 

business that IPP received in FY 2014, 

such that IPP should only be penalised 

for the turnover derived from its anti-

competitive conduct. 

 

In response, the CCS made four 

arguments: 

 

(i) Case law from local and overseas 

jurisdictions indicate that the 

turnover used is the entire turnover 

and not limited to revenue directly 

impacted by the infringement; 
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# Ground of 

Appeal 

 

IPP’s arguments CCS’s arguments 

This way, the financial penalty imposed 

will have a direct relation with the benefits 

it received for its anti-competitive 

behaviour. 

(ii) Both the new and existing policies of 

IPP would have been subjected to 

greater competition if not for the 

withdrawal of the Fundersupermart 

Offer; 

 

(iii) IPP’s proposition of using the 

turnover directly impacted by the 

anti-competitive conduct is 

inaccurate and gives rise to 

uncertainty; and 

 

(iv) The policy aims of financial penalties 

are deterrence and punishment and 

not disgorgement of profits. 

2 The starting 

percentage 

imposed was too 

high. 

The starting percentage of the relevant 

turnover imposed by the CCS was 

excesive given the short-lived nature of 

the infringing conduct. The precedents 

applied by the CCS when determining the 

starting percentages were in relation to 

hardcore anti-competitive practices e.g. 

price-fixing and bid-rigging, which was 

not the case here. 

The starting percentage was appropriate 

given the nature of the infringement and 

its impact on the relevant market and that 

exclusion of a competing offer is 

analogous to bid-rigging. 

 

Moreover, the starting percentage 

imposed was relatively low when 

compared to previous price-fixing and 

bid-rigging starting percentages. 

 

3 The duration of the 

infringement 

should be rounded 

down to one 

month with a 

duration multiplier 

of 0.083. 

The actual conduct only took place over 

two days. Thus, the duration multiplier 

should reflect the minimal infringement 

period of one month, instead of one full 

year. 

 

Reference was made to paragraph 2.8 of 

the CCS Guidelines on the Appropriate 

Amount of Penalty (“Penalty 

Guidelines”), which provides that an 

infringement over a part of the year may 

be treated as one year for the purpose of 

calculating the duration of the 

infringement. 

 

Further, the fact that the infringement had 

a lasting impact beyond the actual period 

of the conduct was taken into account. 

 

Lastly, IPP should not be rewarded for 

swiftly implementing the agreement 

successfully. 
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# Ground of 

Appeal 

 

IPP’s arguments CCS’s arguments 

4 The CCS failed to 

consider 

mitigating factors. 

 

The CCS failed to adequately take into 

consideration two mitigation factors: 

 

(i) IPP operates in a high turnover, low 

margin industry; and 

 

(ii) There was genuine uncertainty as to 

whether its conduct amounted to an 

infringement of the Competition Act. 

In relation to (i), IPP has a low profit 

margin because a large proportion of the 

commission received comprises “monies 

passed through” to third parties, e.g. their 

appointed representatives and advisory 

groups that market and sell insurance 

products to customers. 

 

On factor (ii), as there have been no 

reported cases on a similar issue in 

Singapore previously, there was genuine 

uncertainty as to whether its conduct was 

anti-competitive. 

 

CCS maintained that it has properly 

considered the mitigating factors when 

reducing the financial penalty at this 

stage. 

 

The CCS further noted that IPP failed to 

demonstrate that it operates in a high 

turnover, low margin industry and 

considered that IPP had actual 

knowledge of the objective of the 

infringing conduct. 

 

The CAB’s Decision  
 

After hearing evidence and submisions from both IPP and CCS, the CAB ultimately affirmed the CCS’s Infringement 

Decision and dismissed all four grounds of appeal.  

 

1. Relevant turnover 

 

The CAB disagreed with IPP’s arguments on two grounds as the proposition was contrary to established case law 

in Singapore, the United Kingdom (“UK”), and the European Union (“EU”), and it was unacceptable as a matter of 

public policy.   

 

(a) The case law on “relevant turnover” 

 

The CAB adopted a literal interpretation of paragraph 2.1 of the Penalty Guidelines and concluded that “relevant 

turnover” does not refer to only a part of the turnover in the defined market affected by the anti-competitive conduct, 

but rather the entire turnover of the relevant market. This approach was adopted by the CAB in previous decisions 

such as Konsortium Appeal, Transtar Appeal and Bees Work Appeal. 
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By way of comparison in the EU, in Case C-444/11 Team Relocations in Commission [2013] ECR I-000, the 

European Court of Justice held that the relevant turnover was the entire turnover of the relevant market, the reason 

being that the volume of sales is an appropriate proxy in reflecting the infringement’s economic significance. In the 

UK, it has been consistently held that the relevant turnover is not limited to that directly affected by the infringement. 

To illustrate this, the Court of Appeal in Argos Limited and another v Office of Fair Trading [2006] EWCA Civ 1318 

noted that even in cases where the infringements occurred after the last business year, the relevant turnover was 

still the last business year, i.e., if the infringement occurred between March and September 2004 after the last FY 

2003, the relevant turnover will be the whole of FY 2003.  

 

(b) Public policy 

 

The CAB held that the practice of using the entire turnover of the last available FY was also correct as a matter of 

public policy. As the two key objectives of imposing financial penalties were deterrence and punishment, and given 

that anti-competitive practices often result in large profits, the financial penalties imposed must therefore be large 

enough such that it will no longer be profitable to act anti-competitively. Furthermore, the CAB noted that under 

Section 69(2)(d) read with Section 69(4) of the Competition Act, any financial penalty must be capped at 10% of 

the relevant turnover. If the relevant turnover only relates to that directly affected by the infringement, it will always 

be profitable to act anti-competitively as the infringing undertaking will invariably retain at least 90% of its profits 

from the anti-competitive conduct, which is contrary to the two objectives.  

 

2. Starting percentage 

 

While the CAB accepted that IPP’s conduct was not a hardcore anti-competitive offence, it did not agree with IPP 

that the starting percentage imposed by the CCS was excessive.  

 

In evaluating the starting pecentage, the CAB took into account the fact that the infringement was a restriction of 

competition by object since the Parties pressured iFast to immediately withdraw the Fundsupermart Offer for an 

indefinite period. Moreover, the CAB viewed the starting percentage as being relatively low since the CCS has 

already considered the fact that the infringing conduct was less severe than hardcore infringements. 

 

3. Duration multiplier  

 

While the CAB acknowledged that the short duration of the infringement may be taken into account when 

determining financial penalties, it will only do so if this incentivises the infringing undertakings to cease their anti-

competitive conduct quickly so as to benefit from a lower duration multiplier. This was the approach adopted by the 

UK CAT in Umbro Holdings Limited v Office of Fair Trading [2005] CAT 13. 

 

In this case however, the Parties acted quickly only because they wanted to avoid further loss of business. 

Furthermore, since iFAST complied with their requests immediately, it was not necessary for the parties to carry on 

with their infringing conduct. As such, the short duration of the infringing conduct was attributable to the swift and 

effective implementation of the agreement and not because the Parties were incentivised to terminate their conduct 

quickly. Therefore, the CAB agreed with the CCS that there was no reason to use a lower duration multiplier. 

 

4. Mitigating factors  

 

After analysing the evidence put forth by IPP, the CAB took the view that the CCS did properly consider the 

mitigating factors. 
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(a) High turnover, low margin industry 

 

While the CAB noted it was possible to take into account the fact that an undertaking operates in a high turnover, 

low margin industry when calculating the financial penalty, it did not do so in this case because IPP failed to 

demonstrate that the amount of “monies passed through” to third parties was a significant proportion of its gross 

revenue. IPP submitted the financial data of PIAS, Financial Alliance and its own as evidence to argue that the 

“monies passed through” to third parties are consistently high across the industry. However, a closer examination 

of the evidence provided revealed that the “cost of services” do not constitute entirely of “monies passed through” 

to third parties but rather, a percentage of it is made up of “partners’ share of profits”, which are not passed on to 

third parties. In addition, IPP failed to demonstrate that the financial advisory industry as a whole consistently 

experiences high turnovers and low margins, given that the financial data submitted by IPP indicated volatility in 

the net profit margins of the three financial advisory companies, including IPP’s. 

 

(b) Genuine uncertainty  

 

The CAB rejected IPP’s assertions and regarded the infringing conduct as a deliberate action to protect IPP’s own 

interests. Although there was a lack of precedent in Singapore on this issue, it agreed with the CCS that there was 

no uncertainty regarding the legality of IPP’s conduct as it was a clear attempt to foreclose potential entrants from 

the market for individual life insurance products and to prevent competitors from offering cheaper substitutes of its 

products. As such, the CAB regarded the conduct, by its very nature, to be injurious to competition as it would 

prevent, restrict or distort competition in the market.  

 

Additional Observations  
 

In addition to addressing the four grounds of appeal, the CAB also made additional observations relating to the 

scope of the appeal and the Penalty Guidelines.  

 

Scope of the appeal 

 

The CAB observed that despite IPP’s deliberate choice only to appeal against the quantum of the penalty imposed 

at the point of filing its Notice of Appeal (“Notice”), it proceeded to challenge the merits of the CCS’s decision on 

liability during the hearing of the appeal. While it was open to IPP to change its mind subsequent to the filing of the 

Notice and challenge the merits of the infringement findings, this had to be done via an appropriate course of action. 

There were two routes available, namely, an application to amend its Notice under Regulation 11(1) of the 

Competition (Appeals) Regulations (Cap 50B, Rg 5, 2006 Rev Ed) (“Regulations”) to include a fresh substantive 

ground of appeal, or to seek permission from the CAB during the hearing of the appeal under Regulation 8(3) of 

the Regulations to raise a ground of appeal not included in the Notice. However, as IPP adopted neither, the CAB 

viewed that it was inappropriate to deal with the merits of the infringement decision. To do so would be procedurally 

improper and unfair to the CCS, which had proceeded on the basis that IPP was only appealing against the quantum 

of the penalty imposed.  

 

One point not addressed by the CAB, however, was whether changes could still be made under Regulation 11(1) 

after the prescribed period for appeals has elapsed. Furthermore, it did not state how much time would be given to 

the CCS to respond to a fresh substantive ground of appeal, particularly if the changes were requested during the 

hearing under Regulation 8(3).    
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Penalty Guidelines 

 

IPP argued that as the Penalty Guidlines was not a legal instrument, it was not legally binding and hence should 

not apply to the case. The CAB rejected this contention and held that it will still make reference to the Penalty 

Guidelines unless it was established that the guidelines were either wrong or that the CCS erraneously applied it. 

The CAB further held that its focus was whether the penalty imposed was proportionate and it was not concerned 

with scrutinising every single step the CCS applied under the Penalty Guidelines. As long as the penalty imposed 

was just and fair, the CCS should be granted a margin of discretion, given that the determination involves a 

subjective judgment that is dependent on the facts of the case.  

 

Our Comments 
 

First, this CAB decision is noteworthy as it was only the second time that the CAB did not reduce the penalty upon 

appeal out of seventeen such appeals, the first being Pang’s Motor Trading. Regarding appeals in relation to 

calculation of financial penalties, the CAB has often considered the factor of whether the undertaking operates in a 

high turnover, low margin industry. It is worth noting that while this situation is not mentioned in the Penalty 

Guidelines, the CAB may take into account this specific circumstance as a mitigating factor, which it did so in its 

Modelling Services decision. Based on precedence, the CAB seems to require concrete evidence that a significant 

percentage of the turnover was entirely and consistently paid to third parties before considering that it is a valid 

mitigating factor.   

 

Second, the CAB stated that it would not conduct detailed examination of every single step applied by the CCS, 

suggesting that a considerable discretion will be given to the CCS in calculating the financial penalty. From 

observations, it is clear that the CAB places great weight on the Penalty Guidelines when reaching its decision, 

notwithstanding that the Penalty Guidelines is not a legally binding document. It is likely that the CAB would adopt 

the same approach in relation to the other CCS guidelines. Therefore, business should attach great importance to 

the guidelines when making their business decisions. It is also worth noting that while the previous Ball Bearings 

appeal raised a controversy as to how the relevant turnover should be determined, this area has been clarified 

under the recent amendment and clarification of the Penalty Guidelines. Based on the revised guidelines and case 

law established by the CCS and CAB decisions over time, such areas are less likely to arise as a matter of 

contention in the future.  

 

Lastly, the CAB’s comments on the scope of the appeal reflects a strict approach of the CAB when dealing with any 

changes in an undertaking’s grounds of appeal after it has filed its Notice. While it is open for the undertaking to 

change its mind, the CAB will accept changes in the scope of appeal only if this was done via the appropriate course 

of action. Businesses should therefore keep this in mind and exercise greater caution when filing Notices or 

complying with the CAB’s requirements regarding changes, so as to avoid their grounds of appeal from being 

dismissed on procedural grounds.  

 

Concluding Words 
 

This appeal decision provides an important guidance regarding the approach of the CAB when dealing with the 

calculation of financial penalties, especially in relation to which turnover should be used as the relevant turnover 

and application of mitigating factors, as well as the weight the CAB attaches to the CCS guidelines.  
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Our Regional Presence 

 

 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  

We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 

yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 

offer access to excellent legal expertise in more than 100 countries.  

 

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 

Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    

 

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 

international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 

displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 

without the prior written permission of Rajah & Tann Singapore LLP. 

 

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 

to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 

of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 

specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 

Management at eOASIS@rajahtann.com. 


