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Singapore Court Sets Aside First Investor-
State Arbitral Award 
 

Introduction  
 

In Kingdom of Lesotho v Swissbourgh Diamond Mines (Pty) Limited and others [2017] SGHC 195, the High Court 

had the opportunity to consider the first application in Singapore for an investor-State arbitral award on the merits 

to be set aside. The decision engaged novel issues of arbitration and international investment law yet to be 

considered by the Singapore courts. 

 

The plaintiff State party in this case was the Kingdom of Lesotho (the “Kingdom”). The defendants claimed that 

their investments in the Kingdom had been unlawfully expropriated, and launched a claim before a regional tribunal 

under an investment treaty. However, the tribunal was subsequently shut down, and the defendants brought a claim 

before the Permanent Court of Arbitration (“PCA”) that the Kingdom had breached its obligations under the treaty 

by contributing to the shuttering of the regional tribunal. 

 

The PCA Tribunal found in favour of the defendants and granted an award directing the parties to constitute a new 

tribunal to hear the expropriation claim. However, the Singapore High Court set aside the award in entirety, holding 

that the PCA Tribunal did not have jurisdiction over the dispute. 

 

The Kingdom was successfully represented by Paul Tan and Alessa Pang of Rajah & Tann Singapore LLP. 

 

Brief Facts 
 

The Kingdom is a member of the Southern African Development Community (“SADC”), which comprises 15 

Southern African States. The SADC was established by treaty (the “SADC Treaty”) in 1992. The SADC Treaty also 

established a tribunal (the “SADC Tribunal”) to hear disputes regarding adherence to and interpretation of the 

SADC Treaty.  

 

In 2006, the SADC signed a Protocol on Finance and Investment granting protections to investors. Under Annex 1 

to the Protocol (“Annex 1”), certain investor-State disputes could be submitted to international arbitration, including 

the SADC Tribunal.  

 

The defendants in this case claimed that their investments (leases to mine certain territories in the Kingdom) had 

been unlawfully expropriated between 1991 and 1995. The defendants commenced proceedings for the alleged 

expropriation in the SADC Tribunal in 2009. However, the SADC Tribunal was dissolved before it could determine 

the claim. 

 

The defendants then commenced international arbitration proceedings before the PCA. This time, the claim was 

that the Kingdom had breached its obligations under the SADC Treaty by contributing to the shuttering of the SADC 

Tribunal without providing an alternative means of dispute resolution.  
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The PCA Tribunal, with the seat of arbitration in Singapore, rendered an award in favour of the defendants, finding 

that the Kingdom had breached its obligations and directing the parties to constitute a new tribunal to hear the 

expropriation claim (the “Award”).  

 

In the present application before the Singapore courts, the Kingdom sought to have the Award set aside on the 

basis that the PCA Tribunal lacked jurisdiction or that the Award exceeded the scope of the submission to 

arbitration.  

 

Holding of the High Court 
 

The Singapore High Court granted the Kingdom’s application, setting aside the Award in its entirety. The Court 

relied on its power to set aside an award under Article 34(2) of the UNCITRAL Model Law on International 

Commercial Arbitration read together with the International Arbitration Act. 

 

Much of the decision rested on the Court’s reading of Annex 1. Notably, Article 28(1) of Annex 1 provided that 

disputes “between an investor and a State Party concerning an obligation of the latter in relation to an admitted 

investment of the former, which have not been amicably settled, and after exhausting local remedies shall… be 

submitted to international arbitration”.  

 

The Kingdom’s challenge to the jurisdiction of the PCA Tribunal was based on a number of grounds, including that: 

 

(i) The right to submit disputes to the SADC Tribunal was not an “investment” under Article 28(1) of 

Annex 1, nor was it “admitted”; 

(ii) The shuttering dispute did not concern any obligation of the Kingdom in relation to the purported 

investment; and 

(iii) The defendants failed to exhaust local remedies. 

 

Investment 

 

Article 28(1) requires any dispute to concern an obligation which relates to “an admitted investment”. Notably, the 

defendants had characterised their claim as concerning the Kingdom’s alleged facilitation of the shuttering of the 

SADC Tribunal rather than the actual expropriation of the mining leases (partly because the mining leases occurred 

before Annex 1 was established and might not be entitled to its protection). This meant that the “investment” in 

question was not the mining leases but the right to refer the dispute to the SADC Tribunal.  

 

The Court held that this right did not constitute an investment under Annex 1 as it did not fall within the definition of 

an investment under its provisions. The wording of Annex 1 further suggested that it was intended to protect 

investments made in the territory of the host State or arising under its laws, rather than the secondary right to refer 

disputes to the SADC.  

 

Admitted 

 

The Court further held that the purported investment was not “admitted” under Article 28(1). Admission requires an 

investment to be made in compliance with the laws of the host State so as to prevent unauthorised investments 

from receiving treaty protection. 
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Here, the right to refer disputes to the SADC was not susceptible to admission in accordance with the Kingdom’s 

laws. This reinforced the Court’s view that the concept of an investment under Annex 1 was not intended to include 

such secondary rights. 

 

Obligation 

 

The Court held that the dispute raised by the defendants did not concern any obligation relating to an admitted 

investment, rejecting the “obligations” which had been put forth by the PCA Tribunal in the Award. 

 

The Court also pointed out the circularity in attaching obligations to the right to refer disputes to the SADC; the 

obligations in Annex 1 were intended to protect investments, and the secondary right to refer disputes to the SADC 

was itself a protection of investments. 

 

Local remedies 

 

Finally, the Court held that the defendants had failed to exhaust all local remedies before submitting the dispute to 

the PCA. The defendants ought to have pursued an Aquilian action before the Kingdom’s domestic courts. This 

refers to an action seeking compensation for economic loss caused by the Kingdom’s participation in the shuttering 

of the SADC Tribunal. 

 

Concluding Words 
 

While investor-State arrangements may often give rise to elaborate and complex disputes, such cases rarely find 

their way before the domestic courts. Singapore, as a major regional arbitral hub, has found in this case an 

opportunity to discuss the principles behind the setting aside of an arbitral award in an investor-State arbitration.   

 

As more regional and international disputes are brought before the auspices of the Singapore dispute resolution 

framework, whether it be through litigation, arbitration or mediation, this decision provides a demonstration of how 

the court will apply domestic law, international law, and principles of treaty interpretation in managing such disputes.  

 

For further queries, please feel free to contact our team below. 
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Contacts 

   

     

 

Paul Tan 

Partner 
 
D +65 6232 0719 
F  +65 6428 2104 
 
paul.tan@rajahtann.com 

 Alessa Pang 

Associate 
 
D +65 6232 0367 
F  +65 6428 2050 
 
alessa.pang@rajahtann.com 
 
 

   

 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 7304 0763 / +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms of 

engagement between the Member firm and the client. 
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


