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Between Admiralty and Insolvency – 
Maritime Contractual Liens and the Need for 
Registration  
 

Introduction  
 

In the shipping industry, it is not uncommon for shipowners and charterers to arrange for contractual liens over sub-

freights or sub-hire. However, the characterisation of such contractual liens has been the subject of some 

uncertainty, with different approaches across certain jurisdictions.  

 

In Duncan, Cameron Lindsay and another v Diablo Fortune Inc and another matter [2017] SGHC 172, the Singapore 

High Court was faced with issues regarding maritime contractual liens and the effect of insolvency upon their 

validity. In particular, the Court had to consider the proper governing law and whether such liens have to be 

registered.  

 

Here, the Court found that the registration of these charges in insolvency would be governed by Singapore law, 

and that the maritime contractual liens constituted charges which have to be registered to be valid as against the 

liquidator.  

 

Matthew Teo of Rajah & Tann Singapore LLP served as the Amicus Curiae for the Court in this matter. 

 

Brief Facts 
 

The case involved a Singapore-incorporated company (the “Company”) engaged in commercial vessel operations. 

The Company had entered into an agreement (the “Bareboat Charter”) with a shipowner (“Diablo”) in which Diablo 

would charter a Vessel to the Company for 5 years. Importantly, Clause 18 of the Bareboat Charter provided that 

Diablo would have a lien upon all cargoes, sub-hires and sub-freights belonging or due to the Company for all 

claims under the Bareboat Charter.  

 

The Company then entered into a pooling arrangement with another company (“V8”), in which V8 would charter the 

Vessel and pay the Company part of the actual earnings from the arrangement.  

 

The Company later encountered financial difficulties and filed for winding-up in Singapore. Upon learning of this, 

Diablo sent a notice to V8 purporting to exercise its lien under Clause 18. The Company was eventually wound up, 

after which Diablo sent a second lien notice under Clause 18 to the consignee of the Vessel, which had then been 

sub-chartered.  

 

The liquidators of the Company (the “Liquidators”) applied to the Singapore Court for Diablo’s liens to be declared 

void as they had not been registered in Singapore. Under section 131 of the Companies Act (“s131”), certain 

charges must be registered within 30 days of creation, or else they will be void as against the liquidator and any 

creditor of the company.  

 

However, Diablo also sought to have the application stayed in favour of arbitration. The Court thus had to determine: 
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(i) Whether the Singapore court proceedings should be stayed; 

(ii) Whether Singapore law should govern the registration of charges and priority in insolvency matters; 

(iii) Whether the lien over sub-freights or sub-hire must be registered; and 

(iv) Whether an extension of time should be granted for Diablo to register the charges. 

 

Holding of the High Court 
 

The Court held in favour of the Liquidators, finding that Diablo’s liens were void as against the Liquidators for want 

of registration, and declining to grant a stay of proceedings or an extension of time. 

 

Stay of proceedings 

 

Diablo sought a stay of proceedings on the basis of Clause 30 of the Bareboat Charter, which provides that any 

dispute arising out of or in connection with the Bareboat Charter would be referred to arbitration in London. 

 

The Court held that the present dispute did not fall within Clause 30, as it concerned whether the charge was void 

as against the Liquidators under s131, and not the validity of the lien as between Diablo and the Company. The 

Court highlighted that an arbitration clause should not ordinarily be construed to cover an avoidance claim made 

after the commencement of liquidation, including a claim under s131.  

 

The Court further went on to hold that, even if there had been express language to the contrary in the arbitration 

clause, a dispute arising under s131 is non-arbitrable. The arbitration of claims which arise upon insolvency would 

run contrary to the objectives of the insolvency regime. 

 

Governing law 

 

Diablo sought to argue that the governing law for the registration of charges should be English law, as Clause 18 

of the Bareboat Charter provided that the Bareboat Charter would be governed by English law. However, while this 

may determine the law governing the initial validity or creation of a security interest, the Court held that it would not 

determine the law governing the registration of charges and priorities in insolvency matters. 

 

Rather, the law governing the registration of charges and priorities of security interests in insolvency proceedings 

would be determined by the law of the country where winding-up is commenced. Since the Company was 

incorporated in Singapore and winding-up proceedings were also commenced here, s131 would apply to the 

registration of the lien created by the Company as well as the effect of the lack of registration as against the 

Liquidators. 

 

Registration 

 

The Court went on to hold that a lien on sub-freights or sub-hire (a “Contractual Lien”) falls within the definition of 

a “charge” under s131, meaning that Diablo’s Contractual Liens had to be registered in order to be valid as against 

the Liquidators.  

 

The Court considered the 2 competing juridical bases for the Contractual Lien – (i) that it operated as an equitable 

assignment by way of security and (ii) that it conferred a sui generis personal contractual right of interception of 

sub-freight or sub-hire. The Court examined and dismissed both bases and favoured the approach taken by Amicus 

Curiae Matthew Teo of Rajah & Tann Singapore LLP, that a Contractual Lien operates as an equitable assignment 
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by way of a charge. The Court concluded that a Contractual Lien possesses the characteristics of a floating charge 

and should be classified as such. A Contractual Lien can similarly be classified as a charge on a book debt, since 

sub-freights and sub-hire due to a charterer can constitute a charterer’s book debts. 

 

A “charge” under s131 includes both a floating charge and a charge on a book debt. Therefore, Diablo’s Contractual 

Liens should have been registered. Since Diablo did not perform such registration, the Contractual Liens were found 

to be void as against the Liquidators.  

 

Extension of time 

 

Finally, the Court declined to grant an extension of time for Diablo to register the Contractual Liens. Although Diablo 

may not have known about the requirement for registration under Singapore law, an extension of time would not be 

granted where the company has already been wound up unless exceptional circumstances are shown. 

 

Here, the Court found that it would not be just and equitable to grant an extension of time as it would prejudice the 

Company’s unsecured creditors by giving priority to Diablo’s claims.  

 

Concluding Words 
 

In reaching its decision, the Court considered the competing concerns in the areas of admiralty and insolvency. In 

terms of admiralty, it could prove impractical and inconvenient to require registration of all Contractual Liens, 

particularly where a charterparty can be relatively short of for only one voyage. However, in terms of insolvency, 

the registration of Contractual Liens would give creditors notice of the lien and allow them to decide whether to 

extend credit or enter into transactions with the chargor, and would prevent a shipowner with a Contractual Lien 

from gaining priority on other creditors without registration.  

 

Ultimately, the Court provided a degree of certainty to both admiralty and insolvency practitioners by clarifying the 

need for registration of Contractual Liens. Parties with existing Contractual Liens of such a nature, or wishing to 

enter into similar security arrangements, should be aware of the registration requirements, and the consequences 

of failure to do so should insolvency set in. 

 

For further queries, please feel free to contact our team below. 
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Contact 

   
Matthew Teo 

Senior Associate 
 
D +65 6232 0168 
F  +65 6428 2026 
 
matthew.teo@rajahtann.com 
 

 

  

 
 

 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 

mailto:matthew.teo@rajahtann.com
mailto:eOASIS@rajahtann.com
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F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  
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F  +632 552 1978 
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Assegaf Hamzah & Partners 

 

Jakarta Office 
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F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms of 

engagement between the Member firm and the client. 
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


