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Surplus in Insolvency: Key Observations 
from the UK Supreme Court’s “Waterfall 
I” Decision – A Singapore Perspective 

Introduction  
 

On 17 May 2017, the UK Supreme Court handed down its judgment1 in, what is commonly referred to as, the 

Lehman “Waterfall I” proceedings, in relation to issues arising out of an estimated £8 billion surplus in the estate of 

Lehman Brothers International (Europe) (“LBIE”). The judgment addresses various novel issues arising from a 

surplus in an insolvency, and had been keenly awaited by both insolvency practitioners and the financial services 

industry alike.  

 

Background 
 

LBIE was the Lehman Group’s main trading company in Europe, and its main shareholder was LB Holdings 

Intermediate 2 Ltd (“LBHI2”). The ultimate parent of the group, Lehman Brothers Holdings Inc (“LBHI”), underwent 

Chapter 11 bankruptcy proceedings, and emerged from those proceedings in March 2012, whilst LBIE and LBHI2 

were both placed in administration in the UK. Various other Lehman entities across Asia-Pacific, including 

Singapore, were also placed in liquidation in their respective jurisdictions.  

 

As a result of an estimated £8 billion surplus following upon the full satisfaction of provable debts in the estate of 

LBIE, issues had arisen as to the treatment of creditors’ residual claims, in particular the ranking of such claims in 

terms of priority inter se, and liability of contributories. These residual claims of creditors included claims by LBHI2 

in its capacity as holder of three subordinated loans made to LBIE, claims by LBIE’s creditors who had debts 

denominated in foreign currency, and claims for contractual and statutory interest. 

 

For present purposes, we turn our attention to two claims considered by the UK Supreme Court – namely, currency 

conversion claims and subordinated debt claims in the context of a surplus – which are most relevant to Singapore, 

given the increasing prevalence of such claims in the liquidations of Singapore companies.  

 

Currency Conversion Claims 
 

In the course of LBIE’s administration, creditors with debts denominated in foreign currency had their debt claims 

converted into, and paid in, pound sterling as at the rate of exchange prevailing on the date LBIE went into 

administration. In some cases, the pound sterling depreciated on the foreign exchange markets between that date 

of conversion and the date of payment, which then gave rise to a shortfall on the relevant foreign currency creditors’ 

contractual debts. These foreign currency creditors contended that they were entitled to claim the shortfall, in the 

light of the surplus arising in LBIE’s estate. The LBHI2 administrators contended that payment in full of a proof 

based on a foreign currency debt in accordance with the Insolvency Rules satisfies the underlying debt, and 

advanced two bases. The primary narrower basis simply relied on the effect of the foreign currency conversion 

                                                                    
1   [2017] UKSC 38 

https://www.supremecourt.uk/cases/docs/uksc-2015-0137-judgment.pdf
https://www.linkedin.com/company/rajah-&-tann
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rules, read in the context of the Insolvency Rules 1986; the alternative wider basis relied on the premise that the 

payment in full of a proved debt satisfies the underlying contractual debt. 

 

The UK Supreme Court (with Lord Clarke dissenting) held, on the above narrower basis, that these foreign currency 

creditors are not entitled to assert currency conversion claims in the administration of LBIE’s estate, as “the full 

extent of a foreign currency creditor’s rights” have been spelt out in the Insolvency Rules 19862. This is irrespective 

of the fact that a surplus had arisen.  

 

The above determination by the UK Supreme Court that foreign currency creditors are not entitled to assert currency 

conversion claims (irrespective of the fact that a surplus had arisen) may also arguably be justified on the basis that 

the rules on conversion of foreign currency claims (like all other rules about proofs of debt) apply to both solvent 

and insolvent liquidations in the UK3.    

 

In arriving at its decision above, the majority of the Supreme Court left open the broader question as to the nature 

of insolvency proceedings as applied to debts in general – namely, whether the corporate insolvency statutory 

scheme discharges a creditor’s legal rights in lieu of a right to receive distribution in accordance with the rules, or 

whether such statutory scheme merely operates as an administrative procedure for distribution of the debtor’s 

assets pari passu among its creditors, leaving intact the creditor’s entitlement to pursue any residual legal right it 

may have post-distribution. In this regard, Lord Clarke’s dissenting opinion raised some thought-provoking 

questions such as whether shareholders are to be preferred over creditors of a solvent company, whether the 

insolvency legislation prevents the foreign currency creditor from reverting to its contractual rights once the process 

of proof (and payment of statutory interest) had run its course if there was a surplus, and whether a currency 

conversion claim is a separate or new claim arising from the effect of the conversion rules.  

 

Turning to Singapore, the rules on conversion of foreign currency claims only apply to bankruptcies and insolvent 

liquidations by virtue of Rule 181 of the Bankruptcy Rules. In essence, Rule 181 of the Bankruptcy Rules provides 

for the conversion of a debt incurred or payable in a foreign currency into Singapore dollars at the rate of exchange 

made available by the Monetary Authority of Singapore and prevailing on the date of the bankruptcy order in 

question or the date on which a company had been placed into liquidation. There is no equivalent currency 

conversion rule applicable to companies in solvent liquidation under the Companies Act (or its Rules).  Additionally, 

the statutory regime in Singapore does not expressly exclude a foreign currency creditor’s ability to claim any 

shortfall arising as a result of the application of such foreign currency conversion rules and foreign exchange 

fluctuations, let alone in the context of a surplus arising in the liquidation of an insolvent company.  

 

In the light of this, it will be interesting to see whether the Singapore Courts would take a different approach from 

the UK and consider that the Bankruptcy Act (and its Rules) ceases to apply to the company in liquidation upon a 

surplus arising in an insolvency, and a creditor is remitted to its contractual rights (including any right it may have 

to pursue a claim for foreign currency conversion losses suffered).  

 

Subordinated Debt Claims 
 

The UK Supreme Court further considered the extent to which LBHI2, in its capacity as holder of three subordinated 

loans made to LBIE (which remained substantially outstanding), was entitled to pursue claims for the recovery of 

                                                                    
2 Paragraph 90 of [2017] UKSC 38 
3 Rule 4.1 of the Insolvency Rules 1986 

http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=Id%3A%2264c33dba-d310-47a8-a95e-46df07a7ee44%22%20Status%3Ainforce;rec=0
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such loans, in particular whether such claims ranked ahead of statutory interest and non-provable claims, in the 

event of a surplus in the estate of LBIE.      

 

In interpreting the terms of the subordinated loan agreement from a broader and purposive perspective, the UK 

Supreme Court first considered that a reasonable reader4 would perceive that a “[holder] of the subordinated debt 

[was] to be at the end of the queue - and, in the event of an Insolvency, at the bottom of the waterfall”.  As such, 

both statutory interest and non-provable claims were found to have priority over a subordinated debt claim in that 

case.  

 

In Singapore, whilst the ranking of subordinated debt claims in liquidations would no doubt similarly depend on the 

interpretation of the relevant contractual terms and would have to be considered on a case by case basis, it will be 

interesting to see whether the Singapore Courts would, in the same context, arrive at a different conclusion in the 

determination of priority of claims in a liquidation as a result of the application of established contractual 

interpretation principles prevailing under Singapore law. It is also hoped that the occasion would arise for the 

Singapore Courts to consider the treatment of creditors’ provable and non-provable claims, and the issue of 

priorities inter se, in the event of a surplus arising in an insolvency.    

 

On a practical note, in entering into subordinated loan agreements, lenders who intend for their subordinated debt 

claims to take priority in certain circumstances should thus consider clearly and expressly stating such intention in 

the agreements.  

 

 

(The authors, featured below, acted and continue to act in the liquidation of various Lehman Brothers entities in 

Singapore and elsewhere in Asia, MF Global Singapore, and Dynamic Oil Trading (part of the OW Bunker group), 

some of the most high-profile insolvencies seen in the region in the last decade).     
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


