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Competition Bites – ASEAN & Beyond 

Introduction 
 

Welcome to the latest edition of our quarterly regional competition update!  

 

The first quarter of 2017 saw Myanmar’s competition law come into force, making it the 9
th
 ASEAN Member State 

(with the exception of Cambodia) to have in place a generic competition policy. Still on the ASEAN front, this 

quarter also saw the Malaysia Competition Commission issue a proposed infringement decision against an 

industry association and its members, and saw the issuance of a decision by Indonesia’s Business Competition 

Supervisory Commission against two multinational companies. Closer to home, the Competition Commission of 

Singapore cleared one merger and sought feedback for three other proposed mergers in the first quarter of 2017. 

 

This quarter also saw various companies getting fined for ‘gun-jumping’, i.e. proceeding with a merger transaction 

before obtaining the relevant approvals from antitrust regulators. Companies intending to enter into similar 

transactions should therefore review the mechanics of their transaction to ensure that they do not fall foul of the 

relevant legislation.  

 

This Update will provide short and easy to read write-ups on these developments, as well as other important legal 

and economic developments across a number of key jurisdictions that took place in the last quarter. Businesses 

are advised to keep in mind the issues highlighted in this Update as they go about their operations, and ensure 

that compliance with competition laws remains a critical part of operations. 

 

Separately, our annual ASEAN Competition Seminar is back – it will be held in May. Please keep a look out for 

the invites coming out very soon.   

 

ASEAN 
 

SINGAPORE 

 

CCS Issues Proposed Infringement Decision Against Participants in Alleged Bid Rigging  
 

On 21 March 2017, the Competition Commission of Singapore (“CCS”) issued a proposed infringement decision 

against three companies or group of companies for bid rigging. The CCS alleged that: 

(a) The parties had engaged in bid rigging in respect of a tender called for the provision of electrical services 

for the F1 Singapore Grand Prix from 2015 – 2017, with one party preparing the competitive bids for all 

the parties concerned; and   

 

(b) Two parties had engaged in bid rigging for a tender called by GEMS World Academy (Singapore) for the 

provision of asset tagging services.  

The parties have six weeks to make their representations to CCS. Thereafter, CCS will make its final decision and 

impose any remedies it may deem necessary (if applicable).   

https://www.linkedin.com/company/rajah-&-tann
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CCS Approves Joint Venture between Container Liner Shipping Companies  

On 1 February 2017, Nippon Yusen Kabushiki Kaisha, Mitsui OSK Lines and Kawasaki Kisen Kaisha notified 

CCS of their intention to enter into a joint venture, for the purpose of integrating their container liner shipping and 

container terminal services businesses outside of Japan. This joint venture was subsequently approved by CCS 

on 24 March 2017.  

In arriving at its conclusion, CCS took into account a myriad of factors. In particular, CCS found that the parties’ 

market shares in the relevant markets (i.e. for the supply of container liner shipping services for intra-Asia trade 

routes, and for trades involving the East Asia region) did not exceed CCS’s indicative thresholds. Barriers to entry 

were also not high, and there was significant countervailing buyer power in the markets. As such, CCS found that 

the joint venture was unlikely to result in a substantial lessening of competition in Singapore.  

CCS Approves Nissan Motor’s Acquisition of Shares in Mitsubishi Motors 

As highlighted in our previous update, CCS had been notified on 29 November 2016 of Nissan Motor’s acquisition 

of a 34% shareholding in Mitsubishi Motors. This acquisition has since been cleared by CCS on 6 February 2017. 

In approving this transaction, CCS found that there would be no substantial lessening of competition in the 

relevant markets for the wholesale supply of passenger vehicles and light commercial vehicles (including pick-up 

trucks).  

Notably, CCS approved the transaction despite finding that the post-merger market shares of both the combined 

entity and the three largest players, in the market for the wholesale supply of pick-up trucks, exceeded CCS’ 

indicative thresholds. This is because CCS recognised that there was still a healthy degree of competition in that 

market, and that the parties’ market shares were subject to considerable volatility, given the competitive 

pressures exerted by the other suppliers of pick-up trucks in Singapore. This reflects CCS’ long-standing position 

that its merger thresholds are only indicative in nature, and that market shares alone do not adequately reflect the 

true nature of competition in a market. Merging entities are, therefore, advised to conduct a self-assessment on 

the impact on all aspects of competition relating to their proposed merger, and notify CCS where their proposed 

merger is likely to result in a substantial lessening of competition in Singapore.    

CCS Seeks Public Feedback on Various Proposed Acquisitions 

The following two transactions have recently been notified to CCS:  

(a) The proposed acquisition by Times Publishing of Penguin Random House and Penguin Books Malaysia, 

along with the entry by the Penguin companies into an exclusive distribution agreement with four book 

publishers. According to the notification, the relevant market is the worldwide marketing and distribution 

of English-language books via physical and online platforms.   

 

(b) The proposed acquisition by SK Holdings of LG Siltron. According to the merging entities, there are no 

overlapping goods or services provided by the parties, i.e. the assessment by the CCS should focus on 

the vertical or conglomerate effects arising from the merger. 
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INDONESIA 

 

KPPU Issues Decision on Cartel Activity in the Motorcycle Industry 

 
On 20 February 2017, Indonesia’s Business Competition Supervisory Commission (“KPPU”) issued its highly 

anticipated decision in Case No. 04/KPPU-I/2016. The KPPU found that PT Yamaha Indonesia Motor 

Manufacturing and PT Astra Honda Motor had conspired to fix the sales price of automatic scooters in the 110-

125 cc category in Indonesia. In addition, PT Yamaha had published misleading information in relation to the 

automatic scooters in the 110-125 cc category which it had manufactured. Accordingly, KPPU imposed a financial 

penalty of IDR 25 billion (about SGD 2.6 million) on PT Yamaha and IDR 22.5 billion (about SGD 2.4 million) on 

PT Honda. 

 

One key aspect of this decision was the finding by the KPPU that the use of official email accounts by senior 

employees to exchange commercially sensitive information was sufficient to implicate their respective employers. 

Businesses should therefore educate their employees on the importance of compliance with competition laws, 

particularly with respect to the sharing of commercially sensitive information as such conduct is viewed dimly by 

competition regulators worldwide.  

 

MALAYSIA 

 

MyCC Issues Proposed Infringement Decision Against the General Insurance Association of 

Malaysia and its Members 

 
In our previous update, we had highlighted that the Malaysia Competition Commission (“MyCC”) was 

investigating various general insurance companies for their alleged participation in anti-competitive agreements in 

the automobile repair industry in Malaysia. The investigation has since been completed, and on 22 February 

2017, MyCC issued a proposed infringement decision against the General Insurance Association of Malaysia and 

its 22 members, proposing to impose various remedies, including financial penalties, on the parties. MyCC had 

found that the parties had entered into an anti-competitive arrangement, where they agreed to fix both the trade 

discounts for certain vehicle parts and the hourly labour rate for approved repair workshops. The parties now 

have thirty (30) days, from the receipt of the proposed infringement decision, to submit their representations to 

MyCC, and MyCC will thereafter make its final decision.   

 

MYANMAR 

 

Myanmar’s Competition Law in Effect Since 24 February 2017 

 

Myanmar’s Competition Law was enacted on 24 February 2015, and came into effect on 24 February 2017. 

However, the Competition Commission (which is intended to function as the national competition regulatory 

authority) has yet to be established, and the implementing rules and regulations have also yet to be prescribed.  

Nevertheless, businesses should remain aware and ensure that they do not engage in conduct which would 

infringe Myanmar’s Competition Law.  
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PHILIPPINES 

 

PCC Conducts National Competition Policy Review  

 

Pursuant to its mandate to regulate anti-competitive conduct in the Philippines, the Philippine Competition 

Commission (“PCC”) has embarked on a National Competition Policy Review, in order to review the overall 

competition landscape in the country. As part of this review, PCC will seek to identify potentially anti-competitive 

conduct across the economy and government regulations which may hinder effective competition in the market. 

PCC will also propose recommendations to be adopted in the future, with the objective of promoting healthy 

competition in the country. The National Competition Policy Review is expected to be completed soon. 

 

Separately, the PCC issued a policy statement confirming that it will maintain the PHP 1 billion threshold for 

mandatory notifications.  

 

THAILAND 

 

Thai National Assembly Approves Amendments to the Trade Competition Act 
 

On 24 March 2017, the National Legislative Assembly of Thailand unanimously approved the proposed 

amendments to the Trade Competition Act ("TCA"), with major changes to be made to the merger control 

provisions of the TCA. The amendments, once implemented, will result in the establishment of a panel which is 

given the power to review mergers entered into in Thailand. The panel will be made up of seven members with at 

least 10 years of experience in relevant fields of work, i.e. in legal, economic, financial, industrial, administrative 

and consumer protection fields, who must not hold any position in organisations which are linked to business 

operators so as to avoid any conflict of interest. The key changes to be made to the merger control provisions in 

the TCA include the requirement to notify a merger within seven days of its implementation and a prohibition on 

mergers which may result in monopoly in a market, in accordance with the criteria prescribed by the Office of 

Trade Competition Commission ("OTCC"), unless the merger has been otherwise approved by the OTCC. 

 

Rest of Asia Pacific 
 

AUSTRALIA 
 

ACCC Issues Compliance and Enforcement Priorities for 2017 
 
On 24 February 2017, the Australian Competition and Consumer Commission (“ACCC”) issued its 2017 

Compliance and Enforcement Policy, which sets out the ACCC’s priorities for this year – unfair contract terms, 

cartels and misconduct in the health, energy, construction and agriculture sectors. At this launch, the Chairman of 

the ACCC also emphasised that imprisonment of individuals remains one of the most effective deterrents of cartel 

conduct, hinting that the ACCC would be looking at pursuing more criminal cartel enforcement in the near future. 

 

Separately, the ACCC also announced that it had set up a team whose main focus is to review competition issues 

in the commercial construction sector across Australia.  

 

In light of these focus areas, businesses in the prioritised sectors which have operations in Australia are 

encouraged to undertake a thorough review of their operations to ensure compliance with the relevant laws.  
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ACCC Rejects Proposal by Insurance Companies to Establish Joint Cap for Sales 

Commissions 
 
The ACCC announced on 9 March 2017 that it will not grant authorisation to the proposed agreement by 16 

insurance companies to impose a cap of 20% on the commissions payable to car dealers who on-sell their 

insurance products. This follows from a draft determination issued in the middle of February, which the insurance 

companies did not respond to.  

 

In rejecting the proposal, the ACCC highlighted that the proposal would likely lessen competition between 

insurers by, inter alia, allowing for more opportunities for collusion as well as providing for greater knowledge of 

competitors’ costs. More importantly, the ACCC made clear that in spite of the competition concerns, the 

proposed agreement was unlikely to result in any significant public benefit, as the quality of the products remains 

the same and consumers were still being sold products without being fully apprised of the product or without 

being given the opportunity to consider if the product was suitable. 

 

CHINA 

 

Ministry of Commerce Fines Canon for Failing to Notify a Merger  
 
On 4 January 2017, the Chinese Ministry of Commerce (“MOFCOM”) released a decision in which it had issued a 

fine of RMB300,000 against Canon Inc., (“Canon”) the Japanese manufacturer of imaging and optical products, 

for failing to notify its merger and obtain clearance prior to its acquisition of Toshiba Medical Systems (“Toshiba”). 

This was despite MOFCOM taking the view that the transaction was unlikely to raise any competition issues in 

China.  

 

On the facts, the transaction was structured in two steps – step 1 involved Canon paying the consideration to 

Toshiba without acquiring any voting rights by placing the shares in the special purpose vehicle, and step 2 

involved Canon acquiring all the shares in Toshiba and exercising its right to convert the shares in step 1 into 

voting shares. While Canon had notified MOFCOM of the transaction prior to step 2, MOFCOM took the view that 

step 1 and step 2 were essentially part of one single transaction. Consequently, Canon had ‘jumped the gun’ by 

proceeding with step 1 prior to notifying MOFCOM. 

 

INDIA 
 
Uber Requests Indian Supreme Court to Set Aside Compat Investigation Order 
 
The competition case involving Uber’s business activities in India took yet another interesting turn as Uber 
appeared before the Indian Supreme Court on 1 March 2017 requesting the apex court to set aside the order 
made by India’s Competition Appellate Tribunal (“Compat”) in December 2016 requiring the Director-General of 
the Competition Commission of India (“CCI”) to conduct a second investigation into Uber’s alleged anti-

competitive conduct on Compat’s behalf. Uber is alleged to have abused its dominant market position to engage 
in predatory pricing and impose unfair trading conditions.  
 
The Compat investigation order had been viewed by some observers as being somewhat controversial as the 
CCI had already investigated the complaints against Uber and had found that Uber was not in a dominant position 
in the Delhi market. By requiring the Director-General to conduct a second investigation into Uber’s conduct and 
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by requiring the complainant, Meru Cabs, and the CCI to make submissions directly to Compat, Compat appears 
to have usurped the investigative and regulatory powers of the CCI.  
 
Uber’s application to the Supreme Court turned on this very point – Uber argued that Compat, as a statutorily 
created appellate body, can only confirm, set aside, or modify orders issued by the CCI and cannot conduct its 
own investigations. Uber further posited that if the Compat had found the CCI’s investigations to have been 
improperly conducted, it should have sent the case back to the CCI instead of opening its own set of 
investigations into the case.  

 
CCI Imposes Fines in 2 Bid-Rigging Cartels 
 
In the first quarter of 2017, the CCI imposed financial penalties on seven cement companies for engaging in bid-
rigging conduct in a public tender. Separately, financial penalties were also imposed on three companies for 
engaging in similar conduct in tenders called by Indian Railways. In the latter case, financial penalties were also 
imposed on the individuals who were in charge of the three companies due to their involvement in the cartel. 

 
JAPAN 
 
JFTC Investigating LNG Contracts  
 
Based on various public sources, the Japan Fair Trade Commission (“JFTC”) is currently investigating whether 

destination clauses (i.e. clauses which restrict a buyer’s right to sell contracted cargo to a third party) in liquid 
natural gas contracts infringe Japan’s competition laws. This follows from a decision by the European Competition 
Commission in 2004 that such clauses restrict competition. 
 

NEW ZEALAND 
 
New Zealand Commerce Commission Rejects Proposed Merger of Sky Network Television and 
Vodafone New Zealand 
 
On 23 February 2017, the New Zealand Commerce Commission (the “Commerce Commission”) announced 
their decision to reject the proposed merger of Sky Network Television (“Sky”) and Vodafone New Zealand 
(“Vodafone”). Vodafone is a global telecommunications service provider whereas Sky is a global pay-tv 

broadcaster. 
 
In making its decision, the Commerce Decision recognised that the merger, if allowed, would result in consumers 
having a greater choice of content in the immediate future. However, balanced against the high likelihood that 
non-Vodafone customers will switch telecommunications provider if the merger was allowed, there is a real 
chance that the proposed merger will substantially lessen competition, particularly in the broadband and mobile 
markets. Hence, the proposed merger was rejected. 

 
SOUTH KOREA 
 
Massive Fine Imposed on Qualcomm for Anti-competitive Business Practices 
 
On 28 December 2016, the Korea Fair Trade Commission (“KFTC”) imposed a fine of KRW 1.03 trillion 

(approximately USD 854 million) on US chipmaker Qualcomm for what was deemed to be anti-competitive 
conduct on the part of Qualcomm in relation to their patent licensing practices. The fine is the largest ever fine 
levied by the KFTC to date, and follows from the earlier fine of KRW 273 billion that the KFTC had imposed 
against Qualcomm in 2009 for abusing its dominant market position. Qualcomm has since indicated that it intends 
to challenge this fine. 
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The KFTC found that Qualcomm had unfairly leveraged its chip patents to coerce mobile phone manufacturers 
who require such chips into accepting onerous and unfair contracting terms. According to the KFTC, Qualcomm 
had also restricted competition by refusing to licence its patented chips to rival chip-making companies, such as 
Intel and Samsung, who previously relied on Qualcomm chips to produce their own products. Qualcomm was 
able to engage in such anti-competitive conduct due to the fact that Qualcomm’s patented chips have become 
essential components of a large number of electronic products. 
 
The KFTC’s decision to impose this huge fine on Qualcomm is particularly notable considering the fact that a 
number of other antitrust regulators in other jurisdictions, including Taiwan and the US, are presently investigating 
same / similar unfair business practices being adopted by Qualcomm in their jurisdictions – the KFTC fine could 
potentially act as an indicative benchmark for any subsequent penalties to be imposed on Qualcomm in this 
regard. 

 

TAIWAN 
 
Taiwanese Telcos Warned to Stop Colluding Via the Media 
 
On 14 February 2017, the Taiwan Fair Trade Commission (“TFTC”) warned Taiwan’s two largest telcos – 

Chunghwa Telecom Co and Taiwan Mobile Corp, to cease using statements to the media as a means of sharing 
information and reaching a collusive mutual understanding regarding each other’s future business plans. Both 
Chunghwa Telecom Co and Taiwan Mobile Corp have issued recent media statements indicating that they would 
be phasing out their low-cost unlimited mobile Internet packages by the end of February. Taiwan Mobile Corp’s 
CEO was further quoted as saying that Taiwanese telcos should “compete in a rational manner and raise monthly 
fees for unlimited mobile Internet plans”. 
 
The TFTC believes that these press statements, and the coordinated manner in which they appear to have been 
issued, constitute an attempt by the Taiwanese telcos to encourage their peers to cease the price war that has 
been ongoing since 2015 by collectively and simultaneously withdrawing their low-cost mobile plans. The TFTC 
has warned the telcos that such conduct would be deemed to be an anti-competitive concerted practice if these 
press statements ultimately result in a wholesale removal of low-cost mobile plans from the consumer 
telecommunications market. 
 
This is in line with regulator focus on price signalling in the last few years. In July 2016, the European 
Commission accepted commitments from 14 major shipping containers following an investigation into the carriers’ 
practice of publishing future price increases. The commitments required the carriers to, inter alia, not 
communicate increments as a percentage or amount and to implement any changes announced within 31 days of 
the announcement.   

 

Europe 
 

EUROPEAN UNION 

 

€155 Million Fine Imposed on Six Car Air Conditioning and Engine Cooling Suppliers for 
Cartels 
 
On 8 March 2017, German company Mahle Behr GmbH & Co. KG (“Behr”), French company Valeo S.A. 
(“Valeo”), and Japanese companies Calsonic Kansei Corporation (“Calsonic”), Denso Corporation (“Denso”), 
Panasonic Corporation (“Panasonic”) and Sanden Holdings Corporation (“Sanden”) were fined a total of €155 
million by the European Commission (“EC”) in the cartel settlement, following acknowledgement of their 

participation in cartels concerning the supply of air conditioning and engine cooling components to car 
manufacturers in the European Economic Area (“EEA”). Pursuant to the EC’s 2006 Leniency Notice, Denso and 

Panasonic were allowed full immunity for reporting three and one of the cartels respectively. 
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This is the 6

th
 cartel decision relating to car parts since 2012, and continues to reflect the EC’s hard stance on 

cartels affecting the European market, even if the discussions / contact between competitors occurred outside of 
Europe.  
 
 

European Court Annuls EC’s 2013 Decision to Block the Proposed Merger Between UPS and 
TNT Based on Procedural Grounds 
 
On 7 March 2017, the General Court of the European Union (“EU”) annulled the EC’s decision to prohibit the 
proposed acquisition of TNT Express NV (“TNT”) by United Parcel Service, Inc. (“UPS”) in January 2013.  

 
UPS contested the EC decision which found that the proposed acquisition would have harmed consumers by 
drastically reducing the number of players in the market, leading to increased prices, thereby restricting 
competition in the EEA. The Court determined that by failing to communicate to UPS the final version of the 
econometric model used in the contested decision, the EC had infringed on UPS’ rights of defence as in the 
absence of such procedural irregularity, UPS might have a prospect of being able to defend itself better.  
 
This annulment by the Court is noteworthy as being the first in over a decade and for recognising the importance 
of parties’ rights of defence.  

 
Two Unannounced Inspections by the EC in 2017 
 
The EC carried out two dawn raids in the first quarter of 2017 – one against companies active in the generation, 
transmission and supply of electricity in Greece and one against companies active in kraft paper and industrial 
paper sacks. This shows that dawn raids remain a useful investigation tool for competition regulators, and 
businesses should ensure that their employees are well aware of how to react in the event that regulators comes 
knocking as the failure to be well prepared may result in potential exposure for the business being raided.   

 
EC Investigates Suspected Anti-Competitive Practices in E-commerce 
 
The EC announced on 2 February 2017 that it had launched three separate investigations into online sales 
practices for consumer electronics, video games and hotel accommodation. In its press release, the EC 
mentioned that it is focussing on whether the sales practices prevented consumers from enjoying cross-border 
choice, and consequently, competitive prices.   
 
On this front, business should also note that for 2017, the CCS will also be focusing its priorities on reviewing 
practices in the e-commerce market in Singapore.   
 

UNITED KINGDOM 
 
CMA Consults on Proposed Changes to Market Investigations 
 
In line with its commitment to review the manner in which market investigations are conducted, the Competition 
and Markets Authority (“CMA”) issued a consultation paper on 6 March 2017 on its proposed changes to market 

investigations. These changes are aimed at streamlining existing processes, and are as follows: 
 

(a) Interaction with stakeholders will be held at an early stage; 
 

(b) Assessment of potential remedies at an early stage; 
 

(c) Reduction in the number of formal publication and consultation stages; 
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(d) Increased efficiencies between market studies and investigations; and 
 

(e) Allowance for an independent body to guide the scope of the investigation. 

 
CMA has invited interested parties to provide its views to the proposed changes by 2 May 2017. The proposed 
changes and the resulting changes are outlined in the CMA’s published guidance, which can be found on CMA’s 
website.  Following the consultation, CMA will update and incorporate the revisions made to the Market Studies 
and Market Investigations Supplemental Guidance. 

  
CMA Provisionally Finds Agreements for Hydrocortisone Tables to be Anti-Competitive 
 
Following an investigation launched in April 2016, CMA has issued a Statement of Objections to pharmaceutical 
companies Concordia International Corp. (“Concordia”) and Actavis UK Ltd (“Actavis”) alleging that: 

 
(a) the parties have breached competition law by entering into agreements for Actavis to supply Concordia 

with Actavis’ tablets at a very low price to be resold to customers in the United Kingdom (“UK”) and allow 

Actavis to remain as the only supplier of the tablets in UK for the bulk of the period between January 
2013 and June 2016 when the price of the tablets was almost doubled; and 
 

(b) Actavis abused its dominant position by influencing Concordia to delay its entry into the market as a 
competitor. 

 
It should be noted that CMA’s provisional decision is not conclusive and CMA will be considering representations 
made by the parties to assess whether there has indeed been an infringement of UK’s competition law. 

 
CMA Consults on Proposed Changes to Reduce Merger Review in Smaller Markets 
 
In order to reduce the regulatory burden on smaller business, particularly with regards to merger assessments, 
the CMA is proposing to raise the threshold required for a merger to be referred to a Phase 2 review to £15 
million (up from £10 currently). The CMA also proposes increasing the figure for markets generally considered not 
sufficiently important to £5 million (up from £3 million currently).  
 
The consultation period for these proposed changes closed on 13 February 2017. 

 

Other Jurisdictions 
 

UNITED STATES 

 

Further Prosecutions in the Automotive Parts Industry 
 
On 2 February 2017, Futoshi Higashida, the former president of a US joint venture supplying automotive body 
sealing products, was convicted of the offence of obstruction of justice and sentenced to 14 months imprisonment 
and a criminal fine of USD 7,500 (approximately SGD 10,640). Higashida and another executive were found to 
have disposed of emails, electronic records and documents relating to communications with competitors, in 
contemplation of an investigation by US antitrust authorities. Such conduct is similarly viewed as a criminal 
offence in most other jurisdictions, including Singapore. 
 
Separately, on 7 March 2017, Kiekert AG (“Kiekert”), an automotive parts manufacturer based in Germany, 

agreed to plead guilty and pay a USD 6.1 million (approximately SGD 8.65 million) criminal fine for market-
sharing, bid rigging as well as price fixing conduct in respect of side-door latches and latch minimodules (“the 
Auto Parts”). According to the Department of Justice (“DOJ”), the infringing conduct occurred between 
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September 2008 to at least May 2013, during which representatives of Kiekert met, communicated and 
exchanged information with representatives of another side-door latch producer to reach the said anti-competitive 
agreements.  
 
District Courts Block Mergers in the Health Insurance Industry 
 
On 8 February 2017, the District Court for the District of Columbia passed a judgment in favour of the DOJ, which 
filed a civil lawsuit to oppose the merger of two health insurers, Anthem, Inc. (“Anthem”) and Cigna Corp. 
(“Cigna”). In particular, the District Court was convinced that the proposed merger was likely to result in higher 

prices, eliminate competition between Anthem and Cigna, reduce the number of health insurance providers, and 
undermine the potential for innovation in the market for the sale of health insurance to national accounts (i.e. 
customers with more than 5000 employees, usually spread across at least two US states). As such, the proposed 
merger was blocked on the ground that it was likely to substantially lessen competition in an already highly 
concentrated market. 
 
Earlier, on 23 January 2017, the same District Court issued a decision in favour of the DOJ in a civil action to 
oppose the acquisition of Humana Inc. (“Humana”) by Aetna Inc. (“Aetna”). The insurance products which formed 

the subject matter of the action were Medicare Advantage plans (a type of health insurance plan offered by 
private companies in collaboration with Medicare, a public health insurance program in the US) and insurance 
plans sold on public exchanges in the US (“the Relevant Markets”). On the facts, the court blocked the merger 

as both Aetna and Humana occupied strong positions in the Relevant Markets, and the merger between them 
was likely to substantially lessen competition in these markets. In particular, in relation to the provision of 
Medicare Advantage plans, the court found that the barriers to entry were high, and new entry would not be likely, 
timely or sufficient to counter the anti-competitive effects of the merger. 
 
An interesting point to note is that Anthem, Cigna, Humana and Aetna are widely known in the industry as 
members of the “Big 5” health insurers, along with their competitor, UnitedHealth. As such, any merger between 
two or more of the Big 5 is likely to substantially lessen competition and it will be hard to persuade the DOJ – or 
the courts – otherwise. 

 
Guilty Pleas by Company and Executive for Fixing Prices of Electrolytic Capacitors 
 
On 8 February 2017, Matsuo Electric Co. Limited (“Matsuo”) and one of its executives, Satoshi Okubo, agreed to 

plead guilty for engaging in price fixing and bid rigging conduct in respect of electrolytic capacitors. Following its 
investigations, the DOJ discovered that Matsuo and Okubo had participated in a long standing cartel whereby 
participants agreed to fix prices and rig bids for electrolytic capacitors sold to customers in the US and elsewhere 
(“the Cartel”). Matsuo had participated in the Cartel from about November 2001 to January 2014, while Okubo 

was involved in the same from about August 2002 to January 2014. As participants of the Cartel, Matsuo and 
Okubo had met with competitors to discuss prices and bids, exchanged sensitive information and took steps to 
cover up the existence of the Cartel. 
 
In relation to this case, the acting Assistant Attorney General Brent Snyder commented that where a company 
and its executive accepted responsibility for antitrust offences at the same time, it evidences their commitment to 
abide by US antitrust laws and to adopt a culture of compliance in future. This shows that early and full admission 
of guilt may allow competition authorities to see offenders in a more positive light and can potentially act as a 
mitigating factor in the calculation of financial penalties. This is similarly the case in Singapore. 
 
Settlement with Duke Energy Corporation for Violation of Premerger Notification Requirements 
 
On 18 January 2017, the DOJ entered into a settlement with Duke Energy Corporation (“Duke”), a company 

which generates and sells electricity, for violating certain pre-merger notification requirements under the Hart-
Scott-Rodino Antitrust Improvements Act (“HSR Act”). Where the notification thresholds under the Act are met, 

parties to the merger must observe a prescribed waiting period after filing the merger notification, which is 15 
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days for acquisitions by means of a cash tender offer or acquisitions subject to certain bankruptcy provisions in 
the US, and 30 days for all other types of transactions. During the waiting period, the parties are not allowed to 
complete the transaction.  
 
The DOJ pressed charges against Duke after discovering that Duke had entered into an agreement with Calpine 
Corporation for the acquisition of Osprey Energy Center (“Osprey”), an electricity generating facility located in 

Florida, which gave Duke immediate control over Osprey’s output and the right to receive the profits from 
Osprey’s business. These arrangements took effect before Duke had notified the Federal Trade Commission 
(“FTC”) of the merger and before the waiting period had expired, in contravention of the HSR Act. As a result, 

Duke was asked to pay $600,000 in settlement with the DOJ.  
 
This serves as a reminder to parties to a merger that they must continue to operate independently from a 
company which interest they had acquired, pending the review of the merger by the FTC. This would preclude a 
merger party from, amongst other things, assuming the risks or potential benefits of the target company’s 
business and exercising control over its day-to-day operations before the end of the prescribed waiting period. 
Parties should take extra care not to inadvertently violate the law by engaging in such conduct prematurely. 
 

Change to Antitrust Guidelines 
 
On 13 January 2017, the DOJ and the FTC (“the Agencies”) jointly released two revised guidelines: the Antitrust 
Guidelines for International Enforcement and Cooperation (“IEC Guidelines”) and the Antitrust Guidelines for the 
Licensing of Intellectual Property (“IP Licensing Guidelines”).   

 
The IEC Guidelines provide guidance to businesses which engage in international trade by clarifying the policy 
and approach taken by the Agencies in enforcing US antitrust laws on conduct involving US export commerce 
and foreign commerce and how these agencies cooperate with foreign authorities in antitrust investigations. 
Under the Foreign Trade Antitrust Improvements Act (“FTAIA”), US antitrust laws will not apply to trading 

activities with foreign countries unless the conduct in question involves US import commerce or has “a direct, 
substantial, and reasonably foreseeable effect” on US export commerce or foreign commerce. The Agencies 
appear to favour a wide interpretation of the exceptions provided under the FTAIA, so companies doing business 
within or outside the US should be careful to ensure that their trading activities either do not have an impact on 
US commerce or complies with US antitrust laws.  
 
The IP Licensing Guidelines explain how the Agencies analyse IP licensing and related activities and provide 
guidance to the public and to businesses about their enforcement approach to IP licensing. In particular, the IP 
Licensing Guidelines sets out three basic enforcement principles: (1) in the antitrust context, the Agencies apply 
the same analysis to conduct involving IP as they do to any other conduct, but having regard to specific 
characteristics of IP; (2) there is no presumption that IP creates market power; and (3) IP licensing is generally 
seen as pro-competitive as it allows companies to combine complementary factors of production. In order to 
encourage IP licensing, the Agencies created a “safety zone” for such activities, i.e. they will not usually challenge 
a restraint in an IP licensing agreement if it is not prima facie anti-competitive and the licensor and its licensees’ 
combined market share in each affected market does not exceed 20%. 
 

CANADA 

 

Competition Bureau Clears Chemtrade’s Acquisition of Canexus 
 
On 8 March 2017, the Competition Bureau of Canada (“the Bureau”) announced that it will not challenge the 
proposed acquisition of Canexus Corporation (“Canexus”) by Chemtrade Logistics Income Fund (“Chemtrade”). 

Chemtrade and Canexus are manufacturers of sodium chlorate, a chemical primarily used to produce a bleaching 
agent used by pulp and paper manufacturers. After conducting an assessment on the competitive effects of the 
proposed merger, the Bureau found that it was likely to be anti-competitive because competition will be reduced 
in the market for sodium chlorate in Western Canada due to the elimination of a competitor. Nevertheless, the 
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Bureau allowed the parties to proceed with the merger as it was satisfied that efficiencies gained from the 
proposed merger, such as lower transportation costs, will outweigh its potential anti-competitive effects. 

 
Draft Bulletin Regarding Requests for Confidential Information in Private Actions 
 
On 8 March 2017, the Bureau released a draft bulletin on Information Requests from Private Parties in 
Proceedings for Recovery of Loss or Damages (“the Draft Bulletin”). Section 36 of the Canadian Competition Act 
(“the Act”) allows victims of anti-competitive conduct to initiate private actions to recover any loss or damage 

suffered as a result thereof. The Draft Bulletin sets out the Bureau’s approach to requests for access to 
confidential information in its possession from the claimants in these private actions. Generally, the Bureau will 
not voluntarily provide information to private claimants, in order to protect the integrity of the investigation process 
and maintain the confidentiality of the information it receives pursuant to the Act. Even if the information is 
ultimately provided, the private claimant will need to bear any costs incurred by the Bureau in doing so.  

 

LATIN AMERICA 

 

2016 – The Year in Review by Brazil’s Regulator 
 
On 18 January 2017, Brazil’s Administrative Council for Economic Defense (“CADE”) issued its activities report 

for 2016. The report confirms the CADE as being one of the most active competition regulator in Latin America 
with 61 Cease and Desist Agreements signed with total financial penalties imposed of BRL 726.2 million. In 
addition, the CADE signed 11 leniency agreements in 2016, a multifold increase from 2015. 
 
Finally, the CADE also reviewed 390 mergers for the year.    

 
Increased Enforcement Actions in Mexico 
 
The first quarter of 2017 saw Mexico’s Federal Economic Competition Commission (“FECC”) launch a number of 

investigations and enforcement actions. On 1 March 2017, the FECC announced that it was investigating anti-
competitive practices in the tortilla market. According to the FECC, there were signs that parties in this market 
(including producers and distributers) had engaged in conduct which had the purpose or effect of fixing prices, 
allocating markets, rigging bids or exchanging commercially sensitive information. 
 
Separately, in a first for the FECC, it lodged criminal complaints against several individuals for engaging in bid-
rigging conduct between 2009 to 2015 in the health sector. This highlights an increased willingness by regulators 
worldwide to proceed against individuals for engaging in anti-competitive behaviour. 
 
Finally, the FECC also commenced investigation against a number of entities in the markets for the production of 
raw milk and for the production, distribution and marketing of pasteurized milk and dairy products for failing to 
notify the FECC of their merger despite the merger threshold being crossed. This is another case highlighting the 
need for merger parties to have a grasp of merger rules across all jurisdictions in which they operate.    
 

Conclusion 
 

We hope that this snap-shot of key competition and economic related cases occuring in the first quarter of 2017 
has been useful, and provides you with guidance on the hot topics currently on regulators’ minds. Do review your 
business practices from time to time, and make rectification steps where necessary. 
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Dominique Lombardi 
Partner (Foreign Lawyer) 
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For more information on issues arising in specific countries, please contact the persons above. For issues arising 
in a country not listed above, please feel free to contact the Singapore team in the first instance or email 
competitionlaw@rajahtann.com. 
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 

 
ASEAN Economic Community Portal 

The launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the opportunities 
presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, United Overseas Bank and 
RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that provides companies with a single 
platform that helps businesses navigate the complexities of setting up operations in ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and medium-
sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-how to navigate 
ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of the portal which enables 
companies to pose questions to the three organisations which have an extensive network in the region. The portal can be 
accessed at http://www.businessinasean.com. 

mailto:competitionlaw@rajahtann.com
mailto:eOASIS@rajahtann.com
http://www.businessinasean.com/
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Our Regional Contacts 

  

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

  

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

  

 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

  

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 8 3821 2382 / +84 8 3821 2673    

F  +84 8 3520 8206 

 

Hanoi Office 

T  +84 4 3267 6127    

F  +84 4 3267 6128 

www.rajahtannlct.com 

 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 

independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms of 

engagement between the Member firm and the client. 
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Our Regional Presence 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, 
through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, 
adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as 
permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for 
your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


