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Developments in International 
Arbitration, Construction & Projects in 
2016  
  
Introduction 
 
Rajah & Tann Singapore LLP’s International Arbitration, Construction & Projects practices have once again been 

recognised as leaders in the field by notable publications. In 2016, there have been a number of important 

developments in these areas. This Client Update summarises some of the notable cases that have been decided 

over the course of the past year. 

 

International Arbitration 

 

Natural Justice in Arbitral Awards 
 

The Singapore courts have long established a position of minimal interference in arbitration, leaving appointed 

tribunals to reach their own binding decisions. However, the courts will intervene in an arbitral award in certain 

situations, such as where there has been a breach of natural justice. The vast majority of challenges to arbitral 

awards involve allegations of breach of natural justice, but few are actually successful. JVL Agro Industries Ltd v 

Agritrade International Pte Ltd [2016] 4 SLR 768 provides a rare example of a case where an arbitral award was 

successfully set aside on this ground. 

 

Notably, this landmark case is the first reported decision in which the Court has gone on to set aside the award 

after remitting the matter to the arbitral tribunal. When the arbitral tribunal’s decision was first challenged, the 

Court remitted the matter to the tribunal to allow them an opportunity to cure the breach of natural justice. 

However, when the tribunal instead sought to justify its original position without taking any measure to remedy the 

breach, the Court proceeded to set aside the award in the interest of fairness and justice. 

 

In so doing, the Court demonstrated the use of its ability to remit the matter to the arbitral tribunal. This is in line 

with the flexibility of procedure afforded the arbitral process by Singapore’s arbitral laws, as the Court is not 

restricted to a binary decision in terms of whether to set aside or uphold the arbitral award. In this instance, the 

Court was also able to revisit the award after the tribunal issued an addendum, and determined that – despite the 

tribunal’s assessment – there had been a breach of natural justice, as the tribunal had adopted a chain of 

reasoning in its award which the Plaintiff had not been given a reasonable opportunity to address. 

 

Andre Yeap S.C. from Rajah & Tann Singapore LLP was instructed as counsel for the Plaintiff in this successful 

setting aside application. 

https://www.linkedin.com/company/rajah-&-tann
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Staying a Winding-Up Application in Favour of Arbitration 
 

Proceedings in court can, in certain situations, be stayed in favour of arbitration. In BDG v BDH [2016] 5 SLR 977, 

the Singapore High Court examined when a winding-up application can be stayed in favour of arbitration, and the 

relevant standard to be applied. 

 

Ordinarily, a winding-up application may only be stayed on the basis of a bona fide disputed debt where a triable 

issue can be shown. However, the Court in this decision determined that a lower standard applies where a stay in 

favour of arbitration is sought; the applicant need only show a prima facie case of dispute. 

 

Here, the applicant sought an injunction to restrain a winding-up application on the ground that there was a 

dispute on the underlying debt which was subject to an arbitration agreement. The Court applied the lower 

standard and found that there was a prima facie dispute, and thus granted an injunction in favour of the applicant.  

 

The High Court’s decision is instructive in determining the overlapping considerations underlying a stay in favour 

of arbitration and a stay of winding-up proceedings. Singapore has adopted a strong leaning towards upholding 

arbitration agreements and supporting the arbitral process, and the application of the lower prima facie standard 

in this case is a welcome development that is consistent with this position. 

 

The applicant was successfully represented by Jainil Bhandari, Aleksandar Georgiev, Raelene Pereira and Han 

Jiamin of Rajah & Tann Singapore LLP. 

 

Do Arbitration Agreements Attach to Bills of Exchange 
 

Bills of exchange are a vital part of financing in international trade, and are commonly issued to guarantee 

payment under commercial contracts. They provide a form of security in that they bind a party to payment at a 

future date, and can also be monetised in the present by transfer to a third party. 

 

In Rals International Pte Ltd v Cassa di Risparmio di Parma e Piacenza SpA [2016] 5 SLR 455, the Singapore 

Court of Appeal examined the nature of bills of exchange with respect to arbitration agreements – in this case, 

whether the indorsee of a promissory note is bound by an arbitration agreement in the underlying contract. The 

Court held in favour of the Respondent, finding that the Respondent’s claim as an indorsee of the relevant 

promissory notes was separate from the underlying contract, and thus need not be submitted to arbitration. 

 

The Court held that an arbitration clause in an underlying contract will generally not be treated as covering 

disputes arising under an accompanying bill of exchange unless there is express language to such effect or by 

express incorporation. This is because a key commercial advantage of bills of exchange is that it allows the 

payee to, quickly and effectively, convert by legal action the promise to pay into cash. Whilst arbitration is 

sufficiently flexible to accommodate summary adjudication, this is not enshrined in the rules of most major arbitral 

institutions unlike court proceedings.  This introduces an element of uncertainty which is at odds with the 

unconditional nature of a bill of exchange. 

 

The Respondent in this matter was successfully represented by Elaine Tay and Wong Jun Ming from Rajah & 

Tann Singapore LLP. 



 
 
Client Update: Singapore 
2017 FEBRUARY 

 
 
 
International Arbitration, Construction & Projects 

 
 
 
 

© Rajah & Tann Singapore LLP | 3  

SICC Releases First Full Judgment on Liability and Damages 
 

On the topic of alternative dispute resolution, 2016 was notable as it saw the first decisions of the Singapore 

International Commercial Court (“SICC”). The SICC was launched to complement arbitration and mediation, and 

enhance Singapore’s status as a hub for the resolution of cross-boundary commercial disputes. These first 

decisions demonstrate the SICC’s ability to manage such disputes, and the approach it takes towards issues of 

private international law. 

 

In Telemedia Pacific Group Ltd and another v Yuanta Asset Management International Ltd and another [2016] 5 

SLR 1, the SICC issued its first full judgment on liability, allowing the Plaintiffs’ claims for breach of contract, 

breach of fiduciary duties and conversion. The case concerned a failed joint venture between the Plaintiffs and 

the Defendants, pursuant to which the Plaintiffs had pledged approximately $50m worth of shares to the 

Defendants as collateral for loans. The Defendants first held the shares in an account with a private account in a 

bank. The Plaintiffs believed that it was the bank which was providing the loans on the shares as collateral. As it 

turned out, the Defendants either sold the shares, or pledged them further to an American financing house. By the 

end of the relationship between the parties, all the shares pledged had been sold in the market. Furthermore, the 

Plaintiffs’ other shares in the company had devalued by over 80%. 

 

The judgment is significant as it provides a rare pronouncement on the nature of non-recourse loan agreements. 

The SICC found that any discretion to deal with the shares could only be exercised in the context of a 

collateralised loan where the lender was itself exposed for the value of the shares, and not for its own sake. The 

Defendants, upon receipt of the shares from the Plaintiffs, held them on trust for the Plaintiffs, and could not sell 

or trade them if they were not pledged for a loan. 

 

Second, the judgment held that fiduciary obligations could be imposed in this case notwithstanding the 

contractual arrangement, in view of the partnership or co-venture between the parties. In so holding, the SICC 

found that the Defendants had breached those duties by secretly selling the shares and even, by their conduct 

and silence, misleading the Plaintiffs to believe that it was a bank which was financing the loan and not the 

financing house. 

 

In Telemedia Pacific Group Ltd and another v Yuanta Asset Management International Ltd and another [2016] 

SGHC(I) 6, the SICC went on to determine the quantum of damages and costs to be awarded to the Plaintiffs. 

The decision dealt with issues of punitive damages, compound and simple interest, as well as costs on an 

indemnity basis. The SICC thus provided a demonstration of how it may go about determining issues of damage 

assessment and determination of interest, as well as the allocation of costs. 

 

The Plaintiffs were successfully represented in both matters by Paul Tan and Yam Wern-Jhien of Rajah & Tann 

Singapore LLP. 
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Construction & Projects 
 

The Independent Contractor Defence in Construction Projects 
 

The question of responsibility for defects in the design and construction process has come under close scrutiny in 

recent times.  When multiple parties are involved in the execution of a project, and defects are alleged thereafter, 

these parties often become embroiled in the blame game.  To that end, some parties may seek to rely on the 

argument that they are not responsible in circumstances where an ‘independent contractor’ has been engaged.    

 

The independent contractor defence protects an employer from vicarious liability for the negligence of an 

independent contractor. In the decision of MCST Plan No 3322 v Mer Vue Developments Pte Ltd and others 

[2016] 2 SLR 793, the High Court examined the applicability of the defence in the context of the construction 

industry. 

 

The Court of Appeal had previously confirmed that developers are entitled to rely on the independent contractor 

defence. In this decision, the High Court held that main contractors and architects are also entitled to rely on this 

defence.  

 

The case then went on appeal, and in MCST Plan No 3322 v Tiong Aik Construction Pte Ltd and another [2016] 4 

SLR 521, the Court of Appeal upheld the High Court’s decision, further confirming that builders and architects do 

not owe a non-delegable duty in tort or statute to ensure the building and design of the project is carried out 

without negligence on the part of their sub-contractors. 

 

Construction projects, particularly larger projects such as condominium or other building developments, are 

bound to involve a large number of sub-contractors due to the degree of specialisation required. If properly 

appointed, these sub-contractors then take responsibility over their assigned duties, and liability for any 

associated defects passes on to the sub-contractor. Developers, builders and architects remain responsible over 

certain areas, such as the duties specified under the Building Control Act. However, the position is now clear that 

they are entitled to delegate the building and design of the development to sub-contractors. 

 

Features of Design and Build Contracts 
 

“Design and build” contracts are fairly common in the construction industry. They involve the consolidation of both 

the design and construction functions in the hands of the contractor. This consolidation also has implications on 

the rights and obligations of the owner and the contractor.  

 

"Is a lump sum contract a feature of a 'design and build' contract?" This was, as the judge termed it, "the 

interesting legal issue" that was thrown up for consideration in the Singapore High Court decision of Goh Eng Lee 

Andy v Yeo Jin Kow [2016] 4 SLR 292.   In this case, the Court examined the key features of ‘design and build’ 

contracts and in particular, whether it is necessarily a lump sum contract.  

 

The Court was of the view that, in the absence of terms to the contrary, ‘design and build’ contracts necessarily 

incorporate lump sum contracts. In particular, the Court noted that a "key ingredient" of a design and build 

contract is that it operates as a lump sum contract.  The contractor thus has to achieve the contractual scope of 
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works – basically formulating and implementing the design – without an adjustment in price. Any additional 

payments depend upon the contractor being able to show that the works undertaken were substantially different 

from the original design or that the additional expense came about as a result of the owner’s breach.  

 

Similarly, the owner has little latitude to change the design once the contract has been awarded. This provides 

greater certainty for both parties. 

 

The Licensing Regime under the Building Control Act 
 

Builders carrying out building works in Singapore would be familiar with the licensing regime under the Building 

Control Act.  There are 2 types of licences: (i) the General Builder’s License for builders undertaking general 

building works; and (ii) the Specialist Builder's Licence, for builders undertaking certain specified specialist 

building works. 

 

The failure to obtain the necessary licences may incur liability for fines as well as possible imprisonment.  Another 

consequence, as set out at section 29B(4) of the Building Control Act, is that a party which carries out building 

works without the requisite licence "shall not be entitled to recover in any court any charge, fee or remuneration 

for the general building works or specialist building works so carried out" – in other words, that party loses his 

right to be paid. 

 

This was exactly what happened in the 2015 decision of Kori Construction (S) Pte Ltd v Nam Hong Construction 

[2015] 2 SLR 616 where the Singapore High Court, in giving effect to section 29B(4), held that a sub-sub-

contractor which did not possess the requisite Specialist Builder's Licence (for structural steelwork) was precluded 

from making a claim for payment for works carried out under its sub-contract. 

 

The Court of Appeal however took a different view. In Nam Hong Construction & Engineering Pte Ltd v Kori 

Construction (S) Pte Ltd [2016] 4 SLR 604, the Court held that, whilst the sub-sub-contractor did perform 

"specialist building works" within the meaning of the Act, it did not need a licence to do so because it was a sub-

contractor. The Court found that Parliament had not intended for sub-contractors to be included in the licensing 

regime, and was guided by the definition of a “builder” within the Act, which includes any person who undertakes 

to carry out any building works, but does not include any person who contracts with that builder for the execution 

of the whole or any part of the building works undertaken by the builder. 
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D +65 6232 0665 
F  +65 6428 2044 
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 

 
ASEAN Economic Community Portal 

The launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the opportunities 
presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, United Overseas Bank and 
RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that provides companies with a single 
platform that helps businesses navigate the complexities of setting up operations in ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and medium-
sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-how to navigate 
ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of the portal which enables 
companies to pose questions to the three organisations which have an extensive network in the region. The portal can be 
accessed at http://www.businessinasean.com. 

mailto:lip.san.soh@rajahtann.com
mailto:kim.beng.ng@rajahtann.com
mailto:kelvin.poon@rajahtann.com
mailto:chee.siong.sim@rajahtann.com
mailto:paul.tan@rajahtann.com
mailto:shannon.tan@rajahtann.com
mailto:eOASIS@rajahtann.com
http://www.businessinasean.com/
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Our Regional Contacts 

  
Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

 
Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

   

 
R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 
 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

   

 
Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

 

  
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

   

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

 
R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

 
Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 8 3821 2382 / +84 8 3821 2673    

F  +84 8 3520 8206 

 

Hanoi Office 

T  +84 4 3267 6127    

F  +84 4 3267 6128 

www.rajahtannlct.com 

  

 
Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

 

 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 
of engagement between the Member firm and the client. 
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Our Regional Presence 

 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, 
through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, 
adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as 
permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for 
your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 


