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Conflict of Laws in Misselling Claims  
 

Introduction 
 

Where a banking customer, having established a banking relationship with a bank which is contractually governed 

by Swiss laws, sues a bank officer instead for tortious misrepresentation, would one expect a different system of 

law to apply? Can parties contractually agree for Country A's laws to govern tortious actions? Does the reference 

to Country A's laws in contractual documents include Country A's private international law rules or is it limited to 

only Country A's domestic law? Where an alleged misrepresentation is received in Singapore but the bank 

account is domiciled and booked in a foreign country and the trade is executed in the foreign country, where does 

the alleged tort take place?  

 

These are some of the perplexing questions that were thrown up in the case of Ong Ghee Soon Kevin v Ho Yong 

Chong [2016] SGHC 277. This case is also the latest case in which the courts have dismissed claims of alleged 

misselling by a private banker. The private banker was successfully represented by Lai Yew Fei and Lee Hui Yi of 

Rajah & Tann Singapore LLP.  

 

Brief Facts 
 

The Plaintiff is a private banking customer of an European bank and held an account which was booked and 

domiciled in the Republic and Canton of Geneva, Switzerland. The Defendant is an employee of the European 

bank. The Plaintiff sued in tort and claimed that in an alleged meeting in March 2005, he was induced to invest in 

200,000 OTC shares by reason of alleged oral misrepresentations or misstatements on the part of the Defendant. 

The Defendant's main defence was that the alleged meeting never took place and he did not make any of the 

alleged misrepresentations to the Plaintiff.  

 

Holding of the High Court 
 

The High Court held that the preponderance of the evidence suggested that the alleged meeting of March 2005 

did not take place. The Plaintiff also failed to prove that the Defendant made the alleged misrepresentations or 

that the Plaintiff was induced to purchase shares by reason of the alleged misrepresentations. In the Grounds of 

Decision, the Court set out in obiter its thoughts in brief on what it described as a "novel point for Singapore's 

private international law".  

 

By way of background, there was potential for the applicability of Swiss laws because; (a) the customer’s 

contractual relationship was with a Swiss bank which was governed by Swiss laws; (b) the customer’s account 

was domiciled in Switzerland; and (c) the Defendant was employed by the Swiss Bank. The main connection with 

Singapore was that the alleged misrepresentation (which the court found not to have taken place) was allegedly 

made while the Plaintiff was on a short visit to Singapore. The conflict of laws issues were therefore (a) whether 

the choice of Swiss law clause found in the contract between the Plaintiff and the bank applied to the Plaintiff’s 
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claim in tort against the Defendant (the "Choice of Law Clause Issue"); and (b) whether Singapore's private 

international law rules point to Switzerland as the place of the alleged tort (the "Conflicts Issue").  

 

With regard to the Choice of Law Clause Issue, the Plaintiff argued that under Swiss law, a contractual choice of 

law for torts can only be made ex post (after the event causing damage has occurred) and not ex ante (before the 

event) due to Article 132 of the Swiss Private International Law Act of 1987 ("PILA"). The High Court observed 

that this assertion raises a novel point for Singapore's private international law as to whether reference in a 

contractual document to a foreign law includes the foreign legal system's private international law or only its 

domestic law. The High Court opined that although the interpretation of the choice of law clause is governed by 

Swiss law as the proper law of the contract between the bank and the Plaintiff, it is arguable that this should be 

confined to Swiss domestic (contract) law and does not extend to Swiss private international law rules. 

 

Singapore courts have yet to decide whether Singapore private international law rules would give effect to 

contractual choice of law clauses for tort. However, the High Court observed that: (a) there have been judicial 

developments finding that the proper law of restitutionary claims involving restitutionary obligations which arise 

from contract is the proper law of the contract; (b) legislative reforms in other jurisdictions expressly give effect to 

party autonomy in choice of law for non-contractual obligations; and (c) Article 9(1)(g) of the Hague Principles on 

Choice of Law in International Commercial Contracts 2015 (a non-binding set of advisory guidelines) extend the 

scope of the chosen law to govern "pre-contractual obligations", which could arguably be non-contractual in 

origin. The Judgment may be taken as an indication that Singapore's private international law rules may develop 

in the direction of giving effect to contractual choice of law clauses for torts, at least in the context of economic 

torts.  

 

With regard to the Conflicts Issue, at issue was whether the place of the tort is Switzerland which was where the 

alleged misrepresentation crystallised, namely, when the bank operated the Plaintiff's Swiss-booked Account in 

Geneva to purchase the shares in accordance with the Plaintiff s instructions. The High Court held that for 

misrepresentations, the place of the tort is in general the place where the representation is received and acted 

upon. Any reliance would be usually crystallised in Singapore when a customer conveys his instructions to the 

bank officer at the Singapore branch and the bank officer conveys the said instructions to Switzerland [cf UBS AG 

v Telesto Investments Ltd [2011] 4 SLR 503]. Therefore, Singapore is both the place of receipt and the place of 

reliance on the pleaded representations. 

 

Concluding Words 
 

Financial institutions which operate on the basis that a particular country’s laws will be invoked in law suits filed by 

a customer against a bank employee or want a particular system of laws to apply to tortious actions should 

carefully consider the impact of this decision. Parties who wish to consult on misrepresentation claims (including 

complex cross-border claims) may consult our team below.  
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D (65) 6232 0925 
F (65) 6428 3472 
 
hui.yi.lee@rajahtann.com 

   

   
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 

 
ASEAN Economic Community Portal 

The launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the opportunities 
presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, United Overseas Bank and 
RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that provides companies with a single 
platform that helps businesses navigate the complexities of setting up operations in ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and medium-
sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-how to navigate 
ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of the portal which enables 
companies to pose questions to the three organisations which have an extensive network in the region. The portal can be 
accessed at http://www.businessinasean.com. 

mailto:yew.fei.lai@rajahtann.com
mailto:hui.yi.lee@rajahtann.com
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Our Regional Contacts 

  
Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

 
Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

   

 
R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 
 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

   

 
Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

 

  
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

   

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

 
R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

 
Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 8 3821 2382 / +84 8 3821 2673    

F  +84 8 3520 8206 

 

Hanoi Office 

T  +84 4 3267 6127    

F  +84 4 3267 6128 

www.rajahtannlct.com 

  

 
Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

 

 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 
of engagement between the Member firm and the client. 



 
 
Client Update: Singapore 
2017 JANUARY 

 

 
 
 
 

© Rajah & Tann Singapore LLP | 5  

Our Regional Presence 

 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, 
through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, 
adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as 
permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for 
your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 

(wef 1 January 2017) 


