
 
 
Client Update: Singapore 
2016 DECEMBER 

 
 
 
Dispute Resolution 

 
 
 
 

© Rajah & Tann Singapore LLP | 1   

Singapore Court of Appeal Dismisses “Just 
and Equitable” Winding Up Application 
on Account of Buy-Out Provision in the 
Company’s Articles  
 

Introduction 
 

Under s 254(1)(i) of the Companies Act (Cap 50), the Court may order a company to be wound up if it is of the 

opinion that it is just and equitable to do so. The provision is often relied on by disgruntled shareholders who wish 

to liquidate their shares and exit the company. At the same time, however, it is not uncommon for companies to 

stipulate specific procedures for the sale or transfer of the companies’ shares in their articles of association or 

other constitutional documents. 

 

In Ting Shwu Ping (Administrator of the estate of Chng Koon Seng, deceased) v Scanone Pte Ltd and another 

appeal [2016] SGCA 65 (“Ting Shwu Ping”), a 5-Judge Court of Appeal held that the existence of a buy-out 

provision in a company’s articles can affect whether there are just and equitable grounds for winding up the 

company. In this case, the winding up applications were dismissed because of the applicant’s failure to first avail 

herself of the buy-out mechanism in the companies’ articles.  

 

Significantly, Ting Shwu Ping is also the first case where s 254(2A) was considered and interpreted by the Court. 

S 254(2A), which was introduced in 2015, empowers the Courts hearing a s 254(1)(i) application to order a buy-

out as an alternative to making a winding up order. Although the grounds for invoking the Court’s jurisdiction 

under s 254(2A) were not established in Ting Shwu Ping, the Court of Appeal made important observations as to 

the approach to be taken in a winding up application under s 254(1)(i) in light of the new s 254(2A). 

 

The respondent companies in Ting Shwu Ping were successfully represented by Mr Vikram Nair and Mr Tan Ruo 

Yu from Rajah & Tann Singapore LLP. 

 

Background 
 

The case involved two companies (“Autopack” and “Scanone”), which were jointly run by Mr Chan and Mr Chng 

until the death of Mr Chng in April 2014. At the point of Mr Chng’s death, the shares in Scanone were held equally 

between Mr Chan and Mr Chng, while the shares in Autopack were held equally amongst Mr Chan and his wife 

on one hand, and Mr Chng and his wife (“Mdm Ting”) on the other. Mr Chan’s wife and Mdm Ting derived their 

respective shareholdings in Autopack from their husbands and did not play any part in the companies’ business. 

Prior to Mr Chng’s death, Mr Chng, Mr Chan and their wives received equal monthly salaries from Autopack. 
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Following Mr Chng’s death, Mr Chan and Mdm Ting entered into discussions for Mr Chan to buy out the shares 

belonging to Mdm Ting and Mr Chng’s estate. However, they were unable to agree on the sale price. 

Subsequently, Mr Chan proposed that the shares be valued by the companies’ auditor in accordance with the 

buy-out mechanism in the companies’ articles. The articles provide, materially, that the shareholders of the 

companies have a right of pre-emption if an existing shareholder wishes to transfer his shares, and that the price 

of the shares is to be determined by the companies’ auditor if there is a dispute between the transferor and the 

transferee as to the fair value of the shares.  

 

In the event, Mr Chan’s proposal was not accepted, and Mdm Ting applied to wind up the companies on the just 

and equitable ground under s 254(1)(i). Mdm Ting argued that as an alternative to a winding up order, the Court 

should exercise its power under the new s 254(2A) to compel Mr Chan to buy out the shares belonging to herself 

and Mr Chng’s estate. 

 

Quasi-partnerships and the Death of a Quasi-partner 
 

Mdm Ting argued that since the death of a partner dissolves a partnership, and that the companies were run as 

quasi-partnerships as between Mr Chng and Mr Chan, the companies ought to be wound up upon the death of Mr 

Chng.  

 

However, the Court of Appeal held that the death of a shareholder in a company which was run as a quasi-

partnership does not automatically justify the winding up of the company. Further, in the absence of any express 

provision in a company’s articles that would enable the heirs of a deceased quasi-partner to enjoy the same rights 

and benefits as the deceased, all such rights and privileges would end with the deceased’s death.  

 

Accordingly, the Court of Appeal held that Mr Chng’s death, on its own, did not establish a just and equitable 

ground for winding up the companies.  

 

Exit Mechanism under the Companies’ Articles 
 

Mdm Ting further argued that the companies ought to be wound up since she was unable to extract any value 

from the shares. In particular, Mdm Ting argued that she no longer received any salary from the companies 

following Mr Chng’s death, and no dividends were paid by the companies over the years. The Court of Appeal 

observed that since this deprived Mdm Ting of any share in the companies’ earnings, there was, prima facie, 

unfairness which may justify a just and equitable winding up.  

 

However, the Court of Appeal held that the unfairness was negated by the existence of the mechanism in the 

companies’ articles for Mdm Ting’s shares to be bought out at fair value. Generally, where there is no justifiable 

reason for not resorting to an existing exit mechanism in the company’s articles, the existence of such a 

mechanism can negate any unfairness arising from shareholder disputes or exclusion. Further, the existence of 

such a mechanism may render a winding up application an abuse of process, since the existence of a viable 

alternative gives rise to the question whether the shareholder has a collateral purpose in bringing a winding up 

petition. 
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Although Mdm Ting argued that the companies’ auditor was not impartial, this argument was rejected by the 

Court of Appeal. While it was true that the auditor was Mr Chan’s long-time friend and had been doing business 

with him for a long time, during his lifetime Mr Chng also trusted and worked with the auditor and accepted the 

audited accounts every year. Further, while the auditor is unlikely to go behind his own audited accounts, that is 

true whenever such a provision is applied, and mere suspicions would not be sufficient to undermine such 

provisions.  

 

The New Buy-out Remedy under Section 254(2A)  
 

In relation to the new s 254(2A), the Court of Appeal held that the test for ordering a winding up under s 254(1)(f) 

or (i) must be met before the remedy under s 254(2A) may be granted. Given that Mdm Ting did not establish that 

it was just and equitable to wind up the companies, the Court of Appeal did not have to consider whether it ought 

to exercise its discretion to order a buy-out under s 254(2A). 

 

Nevertheless, the Court of Appeal clarified that, in principle, the key question when applying s 254(2A) is whether 

it would in all the circumstances be more equitable to allow a buy-out even though the Court has determined that 

the applicant is entitled to a winding up remedy. This would include relevant considerations such as whether the 

company is still viable, and a comparison of the consequences for the parties in the event of a winding up as 

opposed to a buy-out.  

 

Significantly, the Court of Appeal also considered the relationship between the new s 254 regime and the existing 

s 216 regime, which provides for relief in cases of oppression. If an applicant brings a winding up petition with the 

primary objective of obtaining a s 254(2A) remedy despite having recourse to a buy-out remedy under s 216, the 

Court of Appeal held that there may be basis for inferring that the winding up application was preferred because 

the applicant wished to harass, vex or pressure the company with the consequences that attend the presentation 

of a winding up application. In such a situation, depending on the facts, the Court may find that the winding up 

petition was motivated by a collateral purpose and that it amounts to an abuse of process.  

 

Concluding Remarks 
 

In many private limited companies, specific procedures for the sale or transfer of shares are often put in place for 

various commercial reasons. Shareholders are expected to comply with such provisions in the absence of any 

legitimate grounds to doubt the mechanism provided for. As the Court of Appeal emphasized in Ting Shwu Ping, 

the Courts would be slow to undermine parties’ agreed method of valuation. 

 

Further, even though a buy-out remedy is now provided for under s 254(2A), parties should be reminded that the 

Courts would not countenance winding up applications which are intended to exert pressure on the company. 

Where the primary objective is to obtain a buy-out order under s 254(2A), future litigants would do well to carefully 

consider if alternative remedies which are available under the company’s articles and s 216 have been exhausted 

before taking out a winding up application under s 254(1)(i). 

 

If you have any queries relating to the matters discussed above, you may contact our team below. 
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Vikram Nair 
Partner 
 
D (65) 6232 0973 
F (65) 6428 3471 
 
vikram.nair@rajahtann.com 
 

 Tan Ruo Yu 
Associate 
 
D (65) 6232 0232 
F (65) 6428 2279 
 
ruo.yu.tan@rajahtann.com 

   

   
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 

 
ASEAN Economic Community Portal 

The launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the opportunities 
presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, United Overseas Bank and 
RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that provides companies with a single 
platform that helps businesses navigate the complexities of setting up operations in ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and medium-
sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-how to navigate 
ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of the portal which enables 
companies to pose questions to the three organisations which have an extensive network in the region. The portal can be 
accessed at http://www.businessinasean.com. 

mailto:vikram.nair@rajahtann.com
mailto:ruo.yu.tan@rajahtann.com
mailto:eOASIS@rajahtann.com
http://www.businessinasean.com/
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Rajah & Tann NK Legal Myanmar Company Limited 
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Shanghai Representative Office 
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Assegaf Hamzah & Partners 

 

Jakarta Office 
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Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 
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R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

 
Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 8 3821 2382 / +84 8 3821 2673    

F  +84 8 3520 8206 

 

Hanoi Office 

T  +84 4 3267 6127    

F  +84 4 3267 6128 

www.rajahtannlct.com 

  

 
Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

 

 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 
of engagement between the Member firm and the client. 



 
 
Client Update: Singapore 
2016 DECEMBER 

 

 
 
 
 

© Rajah & Tann Singapore LLP | 6  

Our Regional Presence 

 

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines (wef 1 January 2017), Thailand and Vietnam. Our Asian network also includes regional desks focused on 
Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, 
through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, 
adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as 
permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for 
your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 

(wef 1 January 2017) 


