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Serious Misconduct and Employment – 
Court of Appeal Considers when Termination is 
Justified 
 
Introduction 
 
In employment-related disputes, one of the most common issues is the grounds for termination. 
Employers and employees often clash over whether termination is justified, both under the terms of the 
employment contract and under common law. The recent Court of Appeal decision of Phosagro Asia Pte 
Ltd v Piattchanine, Iouri [2016] SGCA 61 provided important guidance in this key area, considering when 
employment may be terminated for serious misconduct. 
 
The employee in this case had been found by the High Court to have breached his contractual duty to 
faithfully serve the employer and promote its interests by claiming for personal expenses and reimbursing 
the employer only when questioned. However, while the High Court did not find this to be a serious 
misconduct, the Court of Appeal disagreed, and held that termination of employment was justified.  
 
Dismissal for serious misconduct is a relatively common provision in employment contracts. This 
decision thus provides some clarity on its proper application. 
 
The employer was successfully represented in this appeal by Paul Tan and Arthi Anbalagan of Rajah & 
Tann Singapore LLP. 
 

Brief Facts 

 
The Respondent was initially the sole director and shareholder of a Singapore incorporated company, 
which is the Appellant in this case. The Appellant company was then bought over by a Russian group. The 
Respondent was hired as the Managing Director of the Appellant pursuant to an Employment Contract. 
 
Under the Employment Contract, the Respondent would be remunerated with certain salaries and 
bonuses. The Employment Contract also provided that: 
 

(i) Clause 2: The Respondent would be entitled to payment of a year’s salary if the contract 
should be terminated before expiry. 
 

(ii) Clause 3: The Respondent would well and faithfully serve the Appellant in all respects and 
use his best endeavours to promote the interests of the Appellant. 

 
(iii) Clause 20: The Appellant may terminate the Respondent’s employment without notice or 

pay in lieu of notice if the Respondent is guilty of any serious misconduct or any wilful 
breach of the stipulations of the Employment Contract. 

 
Much of the dispute revolved around the expense accounting practice of the Respondent, which he 
claimed was carried over from before the Appellant was bought over. The Respondent would submit his 
credit card expenses every month, and then sign a cheque to himself as reimbursement. These expenses 
included both corporate and personal expenses. At the end of the financial year, the Appellant’s external 
accountant would identify expenses to which the Respondent was not entitled, and would seek 
reimbursement from the Respondent. 
 
Disagreements soon arose between the Respondent and the new owners. Eventually, the Respondent’s 
employment was terminated. The Respondent claimed against the Appellant for salary and bonuses, 

https://www.linkedin.com/company/rajah-&-tann


 
 
 
CLIENT UPDATE 
2016 NOVEMBER 

DISPUTE RESOLUTION 

 

© Rajah & Tann Singapore LLP 2 

including the one-year salary under Clause 2. In turn, the Appellant counterclaimed for unauthorised 
payments resulting from personal claims by the Respondent. 
 

Holding of the High Court 
 
The High Court Judge allowed a portion of the Appellant’s counterclaim, finding that the Respondent was 
in fact not entitled to claim for numerous expenses he had incurred. 
 
The Judge also allowed the Respondent’s claim against the Appellant. This portion of the decision rested 
on whether the Appellant was entitled to terminate the Respondent’s employment under Clause 20 of the 
Employment Contract for “serious misconduct” or “wilful breach”, in which case the Respondent would 
not be entitled to the sums claimed. 
 
Upon considering the facts of the case, the Judge found that the Respondent had breached Clause 3 of the 
Employment Contract by applying the expense accounting practice and claiming for personal expenses. 
However, the Judge found that this did not amount to “serious misconduct” or “wilful breach”, and that 
the Appellant was not entitled to rely on Clause 20 to terminate the Employment Contract. 
 

Holding of the Court of Appeal 
 
The Court of Appeal partially reversed the Judge’s decision, finding that the Respondent had in fact 
engaged in “serious misconduct”, thus activating Clause 20. In doing so, the Court overturned the Judge’s 
$683,000 award to the Respondent.  
 
In determining what amounts to “serious misconduct” under the Employment Contract, the Court 
endorsed the position put forth by counsel for the Appellant, which is to look to the common law 
principles relating to discharge of breach for guidance.  
 
The Court took instruction from the Court of Appeal case of RDC Concrete Pte Ltd v Sato Kogyo (S) Pte 
Ltd and another appeal [2007] 4 SLR(R) 413 (“RDC Concrete”), which listed the four situations in 
which a breach of contract would amount to a repudiatory breach.  
 

(i) Situation 1: Where the contract clearly states that the innocent party is entitled to terminate 
the contract in the event of certain events occurring;  
 

(ii) Situation 2: Where a party renounces his contract, conveying that he does not intend to 
perform his obligations; 

 
(iii) Situation 3(a): Where the term breached was, by the intention of the parties, so important 

that any breach would entitle the innocent party to terminate the contract, regardless of the 
consequences of the breach; and 

 
(iv) Situation 3(b): Where the breach would deprive the innocent party of substantially the 

whole benefit of the contract. 
 
The Court held that the Judge had concerned himself only with Situation 3(b), focusing only on the 
nature and consequence of the Respondent’s breach. The Court clarified that all four situations under 
RDC Concrete are applicable when determining “serious misconduct”.  
 
In particular, the Court focused on Situation 3(a), and held that “serious misconduct” would include the 
breach of important terms of the employment agreement itself. On the facts, the Court found that Clause 
3 of the Employment Agreement was of utmost importance under the intention of the parties, and that its 
breach constituted serious misconduct on the part of the Respondent. The Respondent was in a unique 
position of being entrusted with a significant degree of authority and independence in the conduct of the 
Appellant’s affairs, having sole authority to reimburse himself for expenses. The Appellant had previously 
belonged to the Respondent, and it was especially vital that he should not abuse his insider knowledge 
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and autonomy, and should “well and faithfully serve” the Appellant and promote its interests, as provided 
for under Clause 3.  
 
Since the Respondent had committed a “serious misconduct” under Clause 20, the Appellant was entitled 
to terminate his employment without notice or payment in lieu.  
 

Concluding Words 
 
Serious misconduct is fairly common as grounds for termination under a contract of employment. 
However, what constitutes “serious misconduct” differs from case to case. As demonstrated by the Court 
of Appeal in this decision, one must consider various factors imported from common law, such as the 
intention of the parties, the importance of the term breached, and the consequences of the breach.  
 
Such principles may also be key in guiding the application of other grounds of termination, such as wilful 
breach of obligations. Ultimately, one should take into account the totality of the employment contract 
and the context of its provisions, as well as the background to the relationship of employment.  
 
For further queries, please feel free to contact our team below. 
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Paul Tan 
Partner 
 
D (65) 6232 0719 
F (65) 6428 2104 
 
paul.tan@rajahtann.com  
 

 

 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

Arthi Anbalagan 
Associate 
 
D (65) 6232 0967 
F (65) 6428 2063 
 
arthi.anbalagan@rajahtann.com 
 
 
 

 
 
 
 

 

 
 
 
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com  
 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region. The portal can be accessed at http://www.businessinasean.com/.  
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Our regional presence 

 
 

Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

R&T Asia (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

CHRISTOPHER & LEE ONG Malaysia RAJAH & TANN LCT LAWYERS Vietnam 

  

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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